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FROM TRIAL 10 APPEAL 
A stimulating guide to better presentations 


SUCCESSFUL APPELLATE TECHNIQUES 


A New Book By John Alan Appleman 


Successful Appellate Techniques grasps the methods of oral 
argument and brief writing and strips from the lawyer's eyes 
the blindfold of stereotyped forms. 


Starting with the motion for a new trial, Mr. Appleman shows 
you how to draft an effective motion instead of a shotgun 
appeal. He leads you through the notice of appeal, the prae- 
cipe for record, the appeal bond, extensions of time and other 
procedural steps, illustrating each of them from actual cases. 


The principles applied in Successful Appellate Techniques 
will lift the lawyer who struggles through his briefs and oral 


arguments to the select group of those who can handle these 
matters skillfully. $17.50. 


SUCCESSFUL JURY TRIALS 


Edited By John Alan Appleman 


Successtul Jury Trials cuts the vital organs from a successlul 
trial and holds them up so that the heart, lungs, and entrails 
are clearly visible. It discusses everyday factual situations, 
teaching how to evolve a basic, successful theory of procedure. 
It tells how to select a jury, how to start the sales process from 
the first moment of stepping into the courtroom, how to build 
up one’s own witnesses and to destroy the adversary’s. 


Twelve of the nation’s crack trial lawyers reveal the secrets 
of their success in jury trials. $15.00. 


THIRD IN A SERIES OF NOTABLE AMERICAN TRIALS 


THEY ESCAPED THE HANGMAN 
FRANCIS X. BUSCH 


ACCOUNTS OF THE TRIALS OF: 


CALEB POWERS and others FRANCES S. HALL and her brothers 
For complicity in the murder of Governor Goebel of For the murder of Edward W. Hall and Eleanor Mills 
Kentucky 
ALBERT T. PATRICK HANS MAX HAUPT and others 
For the murder of William Marsh Rice For treason, in harboring a German Saboteur 
$3.75 
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® Judicial salaries and, indeed, sal- 
aries of public servants generally, 
are entirely too low. In a period of 
spiraling prices, salaries of public 
officials tend to lag far behind salary 
levels generally. It takes time to ob- 
tain legislative action required for 
salary boosts. 

The Assembly of the American 
Bar Association in September, 1949, 
adopted a resolution urging Con- 
gress to make effective the recom 
mendation of the Hoover Commis- 
sion which called for increases in 
salaries of officials in the executive 
branch of the Federal Government 
and also increases for members of the 
legislative and judicial branches. 
Congress has provided substantial 
increases in the salaries of the major 
executive officers but no increase has 
been granted members of Congress 
or of the judiciary in recent years. 

It was my pleasure recently to 
meet with the Committee on Judi- 
cial Selection, Tenure and Compen- 
sation, of which Morris B. Mitchell, 
of Minneapolis, is Chairman, and I 
was much impressed with the factual 
data assembled by that Committee 
relating to measures pending in Con- 
gress for increase of congressional 
and judicial salaries. The House of 
Delegates of the American Bar Asso 
ciation in 1949, and again in 1951, 
recommended appropriate _ legisla- 
tion by Congress providing for in- 
creases in federal judicial salaries 
commensurate with the increase in 
the cost of living, including the de- 
pletion in incomes by taxation. The 
‘vidence now available points clear- 
ly to necessity for substantial in- 
reases in salaries of members of the 





Robert G. Storey 


legislative and judicial departments 
of the Federal Government, and I 
hope that favorable action is soon 
taken upon pending measures for 
that purpose. 

Members of Congress, under pres- 
ent salary scales, receive $12,500 a 
year and a $2,500 expense allowance. 
It is impossible to maintain an es- 
tablishment in Washington and a 
home elsewhere, and meet all the 
social responsibilities of the office, 
on any such income. Yet we ask, and 
expect, our Congressmen to pass 
upon colossal issues, involving ap- 
propriations of billions of dollars 
and having untold effect upon the 
welfare of this nation. It is absurd 
to demand the highest quality pub- 
lic servant in the halls of Congress 
and offer to pay him a salary inade- 
quate to maintain the responsibili- 
ties of that office. Every member of 
Congress must supplement his con- 
gressional income. Some engage in 
public speaking or writing; others 
try to keep up a business. Whatever 
they do takes from the time which 
they otherwise could, and would, 
devote to the public service for which 
they were elected. 

As the safety of the nation is en- 
trusted to the elected representatives 
of the people, so the protection of 
individual rights and liberties is 
entrusted to the judges who serve 
upon the nation’s courts. Chief Jus- 
tice Marshall said: “The judicial 
department comes home in its effects 
to every man’s fireside; it passes on 
his property, his reputation, his life, 
his all.” The men who assure the 
fair and effective functioning of the 
judicial department are the men 
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upon the Bench. Mr. Justice Suther- 
land remarked once that “if the po- 
litical structure erected by the fa- 
thers rests upon any one pillar more 
securely than upon another, it is 
upon that which upholds the right 
of the individual to invoke the judg- 
ment of the civil courts of the land 
upon his conduct”. Judges frequent- 
ly decide controversies involving 
vast sums of money, but far more 
important than that is the protection 
they afford to all the people of the 
land in respect to their rights of life, 
liberty and property under the Con- 
stitution of the United States. Lead- 
ers of the profession must be drawn 
into the judiciary. How can this be 
assured when to put on judicial 
robes usually means to lop off the 
major part of one’s income? 

These considerations apply with 
equal force to judicial salaries paid 
by most of our state governments, 
although it is true that in at least 
four staies the judges of the courts 
of last resort receive more salary than 
the members of the Supreme Court 
of the United States. I do not believe 
that anyone would contend that 
these state salaries are too high. It 
ought to be obvious to everyone that 
the salaries of the Justices of the 
Supreme Court of the United States 
are very much too low. 

There is a constant attrition in the 
judiciary because of resignations on 
account of inadequate compensa- 
tion. No judicial system can be 
sufficient to its purposes unless its 
judges have adequate compensation, 
permanent tenure and sound pro- 
visions for retirement. 
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you surprised us! 


Last month when we offered our pamphlet, 
“The Most Important Business Decision of 
Your Life,” you replied in unexpected num- 
bers. You showed us, without a doubt, that 
attorneys are eager to protect the interests of 
their businessman clients. 

Your client risks his business future and 
his family’s future when he fails to protect 
his business against loss by death. A sound 
business insurance plan guards against this 
loss. 

If you missed it in last month’s issue, write 
today for a copy of this thought-provoking 


pamphlet. 


To: The Prudential, Newark 1, N. J. 


Please send me without obligation, 
Business Decision of Your Life.” 


NAME .ccvscccscoes TT tk ebeebepeedane . PHONE 


copies of “The Most Important 





4 mutual life insurance company 
Home Office Newark, N. J. 
Canadian Head Office: Toronto, Ont. 
cy? ata Southwestern Home Office: Houston, Tex. 
Western Home Office: Los Angeles, Cal. 


THE PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 











Make Your Hotel Reservations NOW! 


Boston, Massachusetts, 
August 23-28, 1953. 
Headquarters—Hotel Statler 











Accommodations are still available in the following hotels: Bellevue, Bradford, Braemore, 
Fensgate, Kenmore, Lenox, Manger, Shelton, Somerset, Touraine, Vendome, Beaconsfield 
(Brookline), Commander (Cambridge), and Continental (Cambridge). 

The Seventy-Sixth Annual Meeting of the American Bar Association will be held in Boston, 
August 23 to 28, 1953. Further information with respect to the schedule of meetings will be 

published in forthcoming issues of the Journal. 

Attention is called to the fact that many interesting and worthwhile events of the Meeting 
will be arranged, as usual, to take place on Saturday and Sunday, August 22 and 23, 
preceding the opening sessions of the Assembly and House of Delegates, August 24. 

Requests for hotel reservations should be addressed to the Reservation Department, 
American Bar Association, 1140 North Dearborn Street, Chicago 10, Illinois, and should be 
accompanied by payment of $10.00 registration fee for each lawyer for whom reservation 
is requested. Be sure to indicate three choices of hotels, and give us your definite date of 
arrival, as well as probable departure date. 

Because of extreme shortage of single rooms, please arrange to share double room with 
another wherever possible. 
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Bar AMERICAN BAR ASSOCIATION 


Association 


J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of 
judicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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WITH FULL CONTROL 
... the outstanding achievement in phone dictation! 


The success of a phone dictation system depends = PHONAUDOGRAPH and AUDOGRAPH (individual dictation instrument) 
sales and service in 180 U. S. cities. See your Classified Telephone if 
on whether each dictator has efficient control over Directory under ‘*Dictating Machines.’’ Canada: Northern Electric Co., Ltd. ia 
Abroad: Westrex Corp, (Western Electric Co. export affiliate) in 35 3 
countries. Made by The Gray Manufacturing Company—established 1891— 
back to his entire dictation — whether he estgmaters of Be Telaghene Fey Guaiem 
TRADE MARK “‘AUDOGRAPH"' REG. U.S. PAT. OFF, 


the recording units . . . whether he can listen 


dictates in private, free from interference by other 









dictators—whether he can freely communicate 

with the attendant-transcriber on the same line THE FACTS 

—whether he controls all the functions of the GET ALL 1G ATION 
recorder as though it were on his own desk. N 0 oBl 

With PhonAudograph, each dictator bas this full ,------ 

control. Nothing on the market matches this 





The Gray Manufacturing Company 

achievement of Gray’s electronics engineers. Hacciney. 2. Sageetes 

Nothing less can assure you of all the benefits of 
phone dictation. To use PhonAudograph is 


to know how great those benefits can be. 


Please send me your Booklet 0-6, with complete facts 
on PhonAudograph telephone dictation. 











NAME 
FIRM TITLE 
J ADDRESS city 
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The guardian 


who hid his mistakes ... at his wards’ expense! 


(A true story based on an actual case) 


A bank official became guardian for two minors when they 
inherited a $12,000 estate. Two fellow employees signed his 
bond for $24,000. The wards seemed well protected. 


But some time later the bank closed. The guardian and 
both sureties lost their jobs. 

Meanwhile, what had happened? The guardian had 
authorized bad loans. To prevent his employer from learn- 
ing of his mistakes, he had covered the losses by paying off 
the loans himself—with funds belonging to his wards! 


Was the money recovered from the guardian? Or from his 
personal sureties? No, not from any one of them; all three 
proved to be insolvent. The entire loss came out of the estate. 


Year in and year out you'll do well with the 


Court records are full of cases like this. In each one, we have an- 
other instance of the inherent weakness of personal suretyship. 

Corporate suretyship, on the other hand, avoids this risk. 
If a loss occurs, the ability of the corporate surety to pay the 
claim can be depended on. In addition, the vigilant super- 
vision exercised by a bonding company is often a vital factor 
in preventing a default. 

For quick and efficient handling of corporate surety matters 
—and all your court bond requirements—call the Hartford 
Accident and Indemnity Company Agent in 






your community, or your insurance broker. 


Hartford | 


Hartford Fire Insurance Company ¢ Hartford Accident and Indemnity Company 


Hartford Live Stock Insurance Company ° 


Hartford 15, Connecticut 




















EDUCATING 
YOUR CLIENTS 


The complexities of modern busi- 
ness make it imperative for corpora- 
tion officers to keep counsel closely 
informed of the company’s activ- 


ities. These CT booklets tell why: 


A Pretty Penny... GONE! 
Corporate Tightrope Walking 
Some Contracts Have False Teeth 
More Sales With Spot Stocks 
We've Always Got Along This Way 
When a Corporation is P.W. O. L. 


For free copies, for yourself and 
your clients, write to Dept. BD, 
The Corporation Trust Company, 


120 Broadway, New York 5, N.Y. 
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@ State taxes and out-of-state sellers 


The highest court of Maryland recently upheld the seizure of a Delaware 
seller's delivery truck as a means of forcing him to collect the state’s use 
tax on the property delivered within the state [Miller Bros., Md. Ct. App., 
March 11, 1953]. This represents the farthest extension of state power, so 
far, in pressing out-of-state sellers into service as collectors of state taxes. 
It's the culmination of a trend in which many states have taken part. Origi- 
nally a place of business in the state was considered necessary to impose an 
obligation to collect state sales and use taxes. Then the presence of a regular 
agent in the state was sufficient. Later almost any sales activity in the state 
might be enough. Now delivery alone does it. In fact the Maryland court said 
that even delivery by a common carrier would do it. 

The way is now cleared for decision by the United States Supreme Court on 
the question, how far can a state go along these lines without unduly burden- 
ing interstate commerce? In the meantime, sellers across state lines should 
check the laws of the states in which they’re selling, and decide either to 
comply or to resist. A possible course for resisters is to bill customers for the 
tax, hold the funds in suspense and make invoices redeemable for the tax 
when and if thé Supreme Court knocks it out. 


@ Directors’ personal liability 


Directors who liquidate a corporation by selling its assets at public auction 
may be personally liable for creditors’ losses. 

The courts generally feel that a director's job requires broad freedom to 
act without fear of personal liability for an error of business judgment. There- 
fore, they are usually reluctant to charge directors with personal liability 
unless they fraudulently wasted corporate property or made personal gain at 
the corporation’s expense. But that may not always be true. Take this recent 
case: 

A corporation had more assets than liabilities but had insufficient funds to 
meet its creditors’ demands. So the directors (who were the only stockholders) 
decided to liquidate. They sold the assets at public auction—not always the 
best way to get a fair price. Result: Assets that cost $60,000 netted little more 
than $23,000. Debts were $52,000. 

The corporation's trustee in bankruptcy sued the directors to compel them 
personally to pay the difference between $23,000 and the actual value of 
the assets. 

The trial court dismissed the case—it said the directors committed no fraud 
and made no personal profit from the sale. The most they were guilty of was 
an error of judgment, and for that they couldn't be held personally liable. 

The state’s highest court reversed. It held: The absence of fraud or personal 
profit was no excuse. The corporation was insolvent and therefore the di- 
rectors were the trustees of the assets for the protection of creditors. As 
trustees, they were obliged to obtain for the corporation the full value of the 
assets. On the face of it, they didn’t get full value. Thus, they must prove 
that the price they got was the best obtainable; in other words, that the 
creditors suffered no loss through the directors’ action [New York Credit 
Men‘s Adjustment Bureau v. Weiss, N. Y. Ct. of App., 110 N. E. 2d 397]. 

The court pointed out one escape hatch for directors in a like spot: It said 
that if the directors had given the creditors notice of the impending sale, 
the burden would then have been on the creditors to prove their loss. 


Income tax on sickness benefits 


An employee is not taxed on sickness benefits received from workmen's com- 


pensation or a health insurance policy [Section 22(b)(5), IRC]. But the Bureau 
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says he will be taxed on payments received directly from his employer and 
which are based “in whole or in part’ on his regular wage [I.R. News Re- 
lease, March 26, 1953]. 

By this ruling it refuses to follow Epmeier [199 F. 2d 508]. In that case, the 
Court held that sick benefit payments under a company plan were not tax- 
able. It said the plan was “health insurance” even though not expressed in 
a formal insurance policy and the employee paid no premiums. That plan 
contained many provisions typical of an insurance policy. 

What about sick benefits which are not geared to salary? The Bureau 
leaves the question open. 


Timing corporate charitable deduction 


If the board of directors of a calendar-year corporation this year authorizes a 
charitable contribution and actually pays it between January 1 and March 15, 
1954, the corporation can deduct the contribution on either its ‘53 or ‘54 re- 
turn [Section 23(q), IRC]. The same rule applies to a fiscal year corporation, 
substituting comparable dates. The advantoge of this choice is that the cor- 
poration can choose to take the deduction in the tax year when it will do 
the most good. 

But watch the procedures. To deduct in the year the gift is authorized (but 
not paid) the corporation must do more than simply report the gift in its 
return for that year. It must attach to the return a declaration signed by the 
president or other principal officer that the gift was authorized in that year. 
And as to any gift authorized after January 1, 1953, it must also attach a 
copy of the resolution authorizing the gift [Reg. 111, §29.23(q)-1, as amended 
by T.D. 5979]. This means that the resolution should be in writing. 

In Faucette Co., Inc. [17 T.C. 187] the Tax Court held that the Regulation, 
in an earlier form, was invalid, in so far as the Bureau required that the reso- 
lution be in writing as a condition to allowing the deduction. The new TD in- 
dicates that the Bureau is renewing its earlier position as to gifts after Janu- 
ary 1, 1953. To avoid a costly argument, put the resolution in writing. Then 
it's a simple matter to attach the necessary declaration and a copy of the 
resolution to the corporation's return, if the deduction is sought in the earlier 
year. 


Recent items of interest 


Kentucky: Testatrix's will disposed of her “bonds” and “money” in bank but 
made no mention of her Postal Savings certificates. Held: The will did not 
dispose of the certificates; they pass by intestacy [Pimpel v. Pimpel, 253 
S.W. 2d 613]. 

New Jersey: Decedent's will gave his brother the right to purchase certain 
stock owned by decedent at his death. Before his death, decedent transferred 
the stock to a corporation wholly owned by him. Held: the brother was still 
entitled to purchase the stock [Jn re Armour, 94 A. 2d 286]. 

New York: Deceased husband's will gave his widow a life estate with the 
right, in her discretion, to invade principal, as necessary for her comfort. 
The widow's will contained a recital that she had exercised her discretion to 
take personal ownership of the corpus, and attempted to dispose of the 
corpus. Held: Any part of the corpus that the widow did not actually ap- 
propriate during her life passes to the remaindermen named in the husband's 
will. Her executor must show whether any of this property actually was 
used and what remains [Close’s Estate, 118 N. Y. Supp. 2d 284]. 

Texas: Testator’s will provided that his sister was to take certain stock, but 
that she should not sell it. At her death, her sons were to take the stock, 
but were also not to sell it. Held: The sister had a life estate in the stock, with 
a fee simple remainder in her sons. The restraint on the sons’ alienation is 
void {Benson v. Greenville National Exchange Bank, 253 S.W. 2d 464). 


The material herein presented is taken with permission from Lawyer's Weekly Report, published by 
Prentice-Hall, Inc., 70 Fifth Avenue, New York 11, New York. 
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Now . . . Prentice-Hall brings you a new and 
unique service for tax savings: “TAX IDEAS.” 

“TAX IDEAS” concerns itself with ways to 
handle tax matters and ways to cut the tax bill— 
ideas which the greatest tax minds have used suc- 
cessfully. These are ideas and methods that have 
saved from $10,000 to $100,000 or more. 

Kept up-to-date every two weeks with bulletins 
and replacement pages, “TAX IDEAS” gives you: 


1. Successful IDEAS, proved in actual practice, 
for the most practical ways to handle tax 
problems. 


2. Successful IDEAS which can be applied to 


business, personal, and family transactions to 
vastly minimize, and often eliminate, the tax. 


A Few of the Ideas Presented: 


¢ Don’t Let Your Client Take On a Ruinous Tax 
Liability When Acquiring Property or Corpo- 
rate Interests. There are Ways to Avoid It, as 
Explained in this Section. 

e The Right Kind of Insurance Can Effect 
Big Company Savings. Full Details in 
This Section. fl 


¢ Tax Ideas in Handling Inventory Prob- fl 


lems. 
e Dividing Unrelated Departments Into fll 
Separate Corporations. fl 
¢ How to Get the Most out of Deductions U 
for Repairs—Depreciation—Obsolescence fll 
—Loss of Usefulness. 


e Smart Year-End Planning Can Slice a ll 
Substantial Segment off Your Clients’ fl 
Tax Bills—and Yours! This Section gives 
you the Data on That. il 


¢ Don’t Miss This Section That Gives New fl 
Light on Long Term Capital Gains Sav- ll 
ings. 

¢ How to Handle Bad Debts, Reserve for 

Bad Debts and Recoveries of Bad Debts. 








Richard Prentice Ettinger, President, Prentice-Hall, Inc. 





SS SH Invites You to Accept a Charter Subscription to pj 


AN ENTIRELY NEW IDEA IN LOOSE-LEAF SERVICES— 


TAX IDEAS 


Proven Tax- Saving 
Strategies of the Country's 
100 top Experts... 





SEE SESS Sse 








e How to Avoid Overpayments by Proper Prepa- 


ration of Corporate Income Tax Returns. 
e How to Keep Records for Tax Purposes. 


All in One Loose-Leaf Volume... 
Always Up-to-date 


Now you can have within hand’s reach the smart- 
est thinking of America’s star tax men—ready on 
the instant to show you the tax significance of any 
personal or business step a client is about to take 
and the tax strategy you should advise to reduce 
or eliminate the liability. 


Every two weeks “TAX IDEAS” brings you re- 
port bulletins and new pages to keep every section 
of the service continuously up-to-date. Thus any 
step your clients take can be adjusted to achieve 
the minimum tax without fear of its having been 
invalidated by a time lag. In “TAX IDEAS” you 
have the only reference source of techniques for 


tax handling that remains always current. 


[FREE CHARTER RESERVATION CERTIFICATE a=] 


Prentice-Hall, Inc., DEPT. M-AB-653, 

70 Fifth Avenue, New York 11, N. Y. 

Enter our Charter Subscription to “TAX IDEAS” on the following 
special plan: 

1. We will receive the loose-leaf ““TAX IDEAS” at once, with all current 


material filed and ready for instant reference to help us reduce the tax 
liability on personal and business affairs. 


2. Supplements mailed every two weeks will bring us new pages to keep 
our “TAX IDEAS” continuously up-to-date during the full term of our 
subscription. 

3. We are entitled to the special Charter Subscription rate of only $6 a 
month to December 31, 1954, the full subscription cost payable in two 


installments--the annual cost in ten days after delivery of “TAX 
IDEAS”, the balance in January, 1954. 
Firm 


Signed by 


Street Address._........ 
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A Key to Your Tax Problems... 
FEDERAL INCOME TAXATION 


Cases and Materials 
New 1953 Edition 


STANLEY S. SURREY, 
Professor of Law, Harvard University 
Chief Reporter, 
American Law Institute Income Tax Project 
WILLIAM C. WARREN, 
Dean and Professor of Law, 
Columbia University 
Associate Chief Reporter, 
American Law Institute Income Tax Project 
Though prepared for the law schoels, 
where it enjoys national use in undergrad- 
vate, graduate and continuing legal edu- 
cation programs, FEDERAL INCOME TAX- 
ATION by Surrey & Warren has won for 
itself a secure place in the practising law- 
yer's office. 
Lawyers like the many practical features 
of FEDERAL INCOME TAXATION, CASES 
AND MATERIALS by Surrey & Warren— 
@ the leading and late tax cases 
@ the pertinent references to the Statute, 
regulations and important cases 
@ the excellent illustrative materials 
@ the clear over-all textual analysis and 
description of federal taxation 

@ the comments on tax policy 

the wealth of bibliographical references 

@ the fact that it is kept current by the 
authors’ monthly supplements to Fed- 
eral Taxation—Current Law and |} rac- 
tice, published by Commerce Cleazing 

House 
$9.00 1308 pages 


Your attention is also directed to FED- 
ERAL ESTATE & GIFT TAXATION, CASES 
AND MATERIALS (1952) by Warren and 
Surrey—the complementary volume to Fed- 
eral Income Taxation. 


$8.00 


795 pages 


JURISPRUDENCE: 
MEN AND IDEAS OF THE LAW 


by EDWIN WILHITE PATTERSON, 
Cardozo Professor of Jurisprudence 
Columbia University 
Available Soon 

The first general treatise on jurispru- 
dence prepared by an American lega! writ- 
er, presenting the ideas and theories about 
law in general which have been, and are, 
the most influential on American law—the 
men and the times that produced them. 


$7.50 Approx. 600 pages 


THE FEDERAL COURTS 
AND THE FEDERAL SYSTEM 


by 
HENRY M. HART, Jr., 
Professor of Law, Harvard University 
HERBERT WECHSLER, 
Professor of Law, Columbia University 


The long awaited, precedent setting case 
and text treatment of the jurisdiction of 
federal courts. 


PLACE YOUR ORDER NOW 
THE FOUNDATION PRESS, INC. 


268 Flatbush Avenue Extension 
Brooklyn 1, New York 
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| How to SAVE TIME 
| in Washington: 


Already famous for its matchless serv- 
ice and fine cuisine, the Carlton is 
widely acclaimed among business and 
professional men for its ideal location. 
When you stay at the Carlton, your 
Washington headquarters is mere min- 
utes from government agencies and 
the White House, and within easy 
walking distance of the financial dis- 
trict and the better shops and theatres. 
SAVE TIME. . . stay at 


Frank E. Weakly 
President 


rVhor 


SIXTEENTH STREET AT K, N.W. 
WASHINGTON 6, D. C. 
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A New 
INSURANCE 
ADVISER’'S 
MANUAL 


For the practicing lawyer — 
a practical guide in quickly 
checking the important cover- 
age provisions of your clients’ 
policies; those they own or 


should own. 


A service edited by a profes- 
sional insurance adviser. 


Let us send complete details. 


TOWER PUBLISHING COMPANY 
330 S. Wells St. Chicago 6, Il. 




















MARKED 
COPY 
SERVICE 
AVAILABLE 


Members who wish to 
bring particular articles 
in the Journal to the 
attention of nonmembers 
can arrange to have 
marked copies of the 


Journal sent for $1.00 


per copy. 


AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 N. DEARBORN ST. 
CHICAGO 10, ILLINOIS 
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Ou 
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your localt{' representative 





Fipevity ann Derosit COMPANY 
Baltimore Maryland 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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The Cost of Justice: 


A New Approach 


by Harry D. Nims + of the New York Bar (New York City) 


8 It is no secret that justice can be very dear. Dockets are crowded. It may be many 
months or even years before a case is brought to trial. And once the trial has been 
reached, a plaintiff with a strike case or a defendant with a weak defense can delay 
final judgment for many more months by a series of motions and appeals, all calcu- 
lated to wear out the opposing side. All this amounts to a substantial denial of justice. 
Such is the burden of Mr. Nims’ article, which raises searching questions—and proposes 
an answer. This article is a report prepared for the Survey of the Legal Profession. 





® The cost of illness and of justice is 
unsatisfactory to the public and to 
the medical and legal professions as 
well. To some extent, the public has 
taken the legal situation into its own 
hands. Many controversies are arbi- 
trated, and only a very small percent- 
age of cases that are begun in the 
courts ever reach a trial. They are 
disposed of in other ways. Medical 
costs are a more difficult problem. 
You cannot arbitrate the cost of 
pneumonia or the expense of tuber- 
culosis. In dealing with its problems 
medicine is constantly searching for 
more knowledge and better methods 
while law prides itself on its opposi- 
tion to new ideas and its immunity to 
change. 


The cost of litigation is impor- 
tant to many people. If we assume 
two parties to each case, then in one 
year about 535,000 persons used the 
California civil courts and about 
795,000 persons used corresponding 
courts in New York—approximately 
1,830,000 in these two states alone. 

There is a growing awareness that, 
in the disposition of controversies in 


court, there are two distinct methods 
of approach. One is the conference 
method that seeks to find the points 
of agreement between the two parties 
and to eliminate them. The other is 
the adversary system that accentuates 
the points of difference and promotes 
conflict between the parties. 


The Adversary System 
Increases the Cost of Justice 
The adversary system is respon- 
sible for much of the cost of justice. 
Under it a litigant feels he has an 
inherent right to use the court pretty 
much as he pleases so long as he 
keeps within the rules. He may bring 
appeals he knows will not succeed 
but knows will impose substantial 
expense and delay on the adver- 
sary; he may make unnecessary mo- 
tions; he may take extended deposi- 
tions on matters not essential to a 
decision; he may employ discovery 
proceedings for the same purpose 
and there seem to be no means by 
which his adversary can protect him- 
self from much of the expense and 
hardship which such tactics impose. 
The court’s attitude seems to be 


a form of the “all’s fair in love and 
war” theory; and the case is allowed 
to run its course, sometimes for 
years or until one party or the other, 
worn out and discouraged by the 
work and expense, quits or settles. 

In this connection it is of some in- 
terest to note the use which is made 
of motions. 

In the New York State Supreme 
Court in 1950, 65,585 motions were 
filed and disposed of, and 16,017 
were begun but not decided, a total 
of 81,602. 

In June, 1951, an examination 
was made of docket entries in civil 
cases begun in 1942 in the Supreme 
Court, New York County, New York. 
The object was to learn something 
about the use of motions. An at- 
tempt was made to locate cases in 
which apparently more than a nor- 
mal number of motions had been 
used. As shown in Table I, the 
entries in these cases disclose the use 
of from ten to thirty-eight motions. 

Some idea as to the character of 
these motions will be shown by list- 
ing those used in one of these cases, 
which was a nonjury action brought 
by a small corporation against for- 
mer officers and directors for dere- 
liction of duty and for an account- 
ing: 

April 7, 1942—Case begun. 

June 5, 1942—Motion to dismiss com- 
plaint for failure to state cause of 
action. Motion granted—amend- 
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ment permitted (written opinion). 
July 31, 1942—Motion to 
amended complaint on ground it 
fails to state a cause of action. Mo- 
tion granted (written opinion). 
August 8, 1942—Motion to dismiss 
amended complaint. Granted; 
leave to file another complaint 


dismiss 


granted. 

October 7, 1942—Motion to dismiss 
complaint. Denied. 

November 4, 1942—Motion for judg- 
ment on pleading and dismissing 
amended complaint. Denied. 

November 4, 1942—Motion to strike 
answer as insufficient in law. De- 


nied. 
November 13, 1942—Motion to 
strike certain items from notice 


of examination. Granted. Defend- 
ant ordered to appear with records 
for examination. 

November 27, 1942—Prior order re- 
settled and plaintiff permitted to 
further amend complaint. 

January 19, 1943—Motion for exam- 
ination before trial. Granted, as 
to certain items, denied as to 
others. 

January 19, 1943—Motion requiring 
plaintiff to reply to defendant's 


separate defenses. Granted. 
February 25, 1943—Motion to dis- 

miss Granted with 

leave to serve amended complaint. 
July 4, 1943—Motion to compel ac- 
fourth 


complaint. 


ceptance of service of 
amended complaint. Denied be- 
cause not in compliance with or- 
der. 

December 8, 1943—Motion to make 
complaint more definite and cer- 
tain. Denied. 

January 27, 1944—Motion for exam- 
ination before trial. Granted as to 
certain items, denied as to others. 

May 31, 1944—Motion to 
complaint. Denied. 

March 8, 1945—Motion by plantift 
to strike out first and second af- 
firmative defenses. Denied. 

March 8, 1945—Motion by defendant 
for judgment on pleadings. 
Granted. 

August 7, 1945—Appeal from two or- 
ders to Appellate 
plaintiff. 

December 1, 1947—Ordered off cal- 
endar on reserve call. 
The case was settled shortly after 

this order was entered. 

This case was in the courts five 


dismiss 


Division by 


calendar 





Table | 
Date of Service Number of Date of Time Lapse 
of Summons Motions Judgment 
1 June 23, 1942 14 July 24, 1943 1 yr. 1 mo. 
2 December 5, 1942 21 December 14, 1949 7 yrs 9 days 
3 October 28, 1942 14 April 10, 1944 1 yr. 6 mos. 
4 October 9, 1942 21 June 22, 1950 7 yrs. 7 mos 
5 December 3, 1942 17 January 12, 1949 6 yrs. 1 mo. 
6 December 18, 1942 20 April 11, 1945 2 yrs 5 mos. 
7 December 3, 1942 20 January 2, 1947 A vrs 1 mo 
8 December 22, 1942 18 January 2, 1947 4 yrs 
9 December 24, 1942 24 January 26, 1948 5 yrs 1 mo 
10 April 8, 1942 16 July 15, 1947 5 yrs 3 mos 
11 April 2, 1942 20 March 31, 1946 4 yrs. 
12 April 23, 1942 17 November 20, 1947 5 yrs. 7 mos. 
13° April 22, 1942 34 April 17, 1951 9 yrs. 
14 May 8, 1942 38 Last order April 17, 1951 
15 December 5, 1942 13 Last order May 10, 1951 
16 September 29, 1942 14 September 19, 1950 8 yrs. 
17 May 27, 1942 15 January 2, 1947 4 yrs. 6 mos. 
18 May 6, 1942 15 May 17, 1944 2 yrs. 
19 May 7, 1942 13 January 27, 1944 1 yr 7 mos 
20 June 11, 1942 28 July 13, 1943 1 yr. 1 mo. 
21 May 25, 1942 21 November 26, 1946 4 yrs 4 mos 
22 June 17, 1942 22 December 3, 1947 4 yrs. 6 mos 
23 June 18, 1942 13 July 28, 1945 3 yrs. 1 mo 
24 May 19, 1942 13 May 12, 1947 5 yrs. 
25 June 20, 1942 24 April 3, 1945 2 yrs. 10 mos. 
26 July 3, 1942 14 May 4, 1946 3 yrs. 10 mos 
27 June 26, 1942 13 August 20, 1945 3 yrs. 2 mos 
28 July 6, 1942 10 May 9, 1946 3 yrs. 10 mos. 
29 July 15, 1942 31 July 11, 1949 7 yrs. 
30 July 31, 1942 26 December 15, 1949 7 yrs. 4%, mos 
31 July 22, 1942 17 February 11, 1944 1 yr. 6 mos. 
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years and eight months. The serv 
ices of thirty-one judges were used. 
Sixteen motions were made. Six opin 
ions were written. There were two 
appeals. 

What this case cost the plaintiff 
no one but the plaintiff knows but it 
is safe to say that it was a sizable sum. 

The problems involved were large 
ly questions of law. It was not a jury 
case. No backlogs of untried cases 
or calendar delay prevented this case 
from being reached for trial prompt 
ly because most if not all of the time 
it was pending the nonjury calendar 
of the court was not more than six 
months in arrears. 

In this same court at about the 
same time in an action for money 
had and received, twenty-seven mo- 
tions were used and in a contract 
case twenty-three motions were used. 

It can hardly be doubted that if, 
soon after answer was filed, these 
cases had been considered by counsel 
for both parties in one or more con- 
ferences with a judge and the ques- 
tions involved in the motions had 
been discussed, most of them could 
have been disposed of then and 
there. As it was, in one of them, near- 
ly three years elapsed before even 
the pleadings were settled. The Eng: 
lish judges of centuries ago were able 
to and did define and state the issues 
to be tried in hearings held soon af- 
ter the summons was filed, but that 
seems to be a lost art.? 


Orders for New Trials Increase 

the Cost of Justice 

Such orders may be based on error 
in the trial or in prior appeals. They 
may require a repetition of the 
whole litigation which may delay re- 
covery for years and add materially 
to the expense. Involved in this prob 
lem are the efforts of counsel to cre 
ate and promote error in the hope 
that it will bring a new trial or one 
or more appeals and so use the court 
not as an agency to reach the truth 
but to drag out the litigation, in 





1. Two orders of March 8, 1945, were agoin 
appealed to the Court of Appeals. 

2. See Pound's Readings on the History and Sy 
tem of the Common Law (1913, Boston Book Co.) 
and page 370 of Smith's Elementary View of the 
Proceedings in an Action ot Law. 
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rease its cost and so perhaps induce 
heir opponents to compromise.* 

New trials may be ordered not 
mly because of errors in law but also 
because of failure to offer evidence 
essential to a decision, a failure 
which might have been anticipated 
in a discussion of the case with a 
judge before trial. Chief Justice Van 
derbilt has emphasized the value of 
such conferences as a means of in- 
forming the court, before a trial, of 
the problems likely to be involved 
and so enabling the trial judge to 
handle the trial with greater skill 
and expedition than would be pos- 
sible without it. Such a discussion 
of a case with a judge may eliminate 
surprise which often makes it difficult 
or impossible to present necessary 
evidence. Frequently, in such dis 
cussions judges request counsel to 
brief questions of law in advance of 
the trial, and so enable the court to 
avoid errors that might serve as a 
basis for a new trial. 

Occasionally, we hear of a case 
which has been in the courts for a 
very long time. Albert Jay Nock, in 
his book entitled A Journey into 
Rabelais’s France (1934), refers to a 
real estate case in France which he 
said lasted 270 years. We have done 
far better than that, but in some lo- 
calities, as a matter of routine it 
takes as long and sometimes more 
than twice as long to get a case 
through the courts to a final deci- 
sion on appeal as it takes a boy or 
girl to go through college; and if a 
new trial be granted, the time in- 
volved may be still greater. 

Actual contact with litigation 
seems to have a peculiar psychologi- 
cal effect upon some people with re- 
spect to delay. Most of us are ready 
to criticize court delay, but let the 
critic be sued and often he welcomes 
and urges his lawyer to use all the 
devices that will produce delay, and 
they are many. While the case is 
pending, his opponent's witnesses 
may die or move away or their mem 
ory of the facts involved may grow 
dim, all to his advantage. Records 
may be lost and presently as the 
months slip by and his opponent is 
orced to meet the expense of mo- 





tions, depositions, examinations be 
fore trial and other procedural de- 
vices, his zest for the conflict mav 
lessen, and favorable compromise be- 
comes easier. Many a defendant 
therefore welcomes and approves and 
is willing to pay for the use of all 
measures that will produce delay 
that counsel can suggest. 

Delay and delay tactics have great 
attraction for the plaintiff with a 
sham or strike case and for the de- 
fendant with a weak defense or no 
defense at all. Sham cases and strike 
cases would be few indeed if liti- 
gants knew that shortly after their 
case is begun they must face a judge 
and explain their contentions. 

In the past courts have made lit- 
tle or no attempt to prevent the use 
of such tactics, perhaps because no 
technique had been developed for 
finding out the real purpose of at- 
tempts to delay and prolong litiga- 
tion. 

That is no longer true. 


Printed Records 
on Appeal 


The cost involved in printing ap- 
peal records is another source of 
unnecessary expense to litigants. It 
has increased substantially of late, 
and has become more serious for lit- 
igants of small means. 

The judges of the United States 
Court of Appeals for the Fourth Cir- 
cuit have made an outstanding con- 
tribution to the problem.t Chief 
Judge John J. Parker of this court 
points out that an appeal should 
not be considered a new proceeding 
but 


.a mere continuation of that be- 
gun in the trial court. . . . As every 
lawyer of experience knows, there is 
no sense in printing the entire record. 
Nobody reads it or ought to read it. 
After a case has been thrashed out in 
the trial court, the facts are pretty 
well established; and the matters in 
which the appellate court is interested 
are either questions of law or broad 
questions of fact which have little to 
do with the weighing of one piece of 
evidence against another. If the ap- 
pellant’s hope of success depends upon 
such matters as the credibility of wit- 
nesses or what weight is to be accorded 
conflicting evidence, he had as well 
not appeal, for it is well settled that 





The Cost of Justice 


Harry D. Nims practices in New York 


City. He is Chairman of the Pretrial Com- 
mittee of the Section of Judicial Adminis- 
tration and was a member of the Judicial 
Council of New York from 1934 to 1949. 
He is the author of various articles and 
books on legal subjects. 





as to such matters the judgment of this 
trial court will not be disturbed. What 
is needed on appeal is a brief state- 
ment by counsel for each side as to 
what he deems the relevant facts to be, 
supplemented by the printing in the 
appendix to his brief of such parts of 
the testimony or other portions of the 
record as he deems necessary to elabo- 
rate or explain his statement. . . . Our 
court has been following this method 
now for about ten years, and we have 
had no difficulty in getting the 
facts. ... 

Some lawyers profess to find diffi- 
culty in the use of the appendix 
method where the sufficiency of the 
evidence is being reviewed or where 
the court reviews the findings of fact 
of the judge, but it is here that the 
method is of the greatest value. On 
such questions, the Court should not 
be sent sloshing around at random 
through the stenographer’s notes of 
the testimony. The one attacking the 
sufficiency of the evidence should 
state in his brief the facts which it 
tends to establish, quoting in his ap- 
pendix the portions of the testimony 
which he deems directly pertinent and 
pointing out in the brief why these 
facts are not sufficient to make a case. 





3. An examination of eighty money judgment 
cases in a recent volume of the Reports of the 
Appellate Division, of the New York Supreme 
Court, showed that in twenty-nine of these cases 
a new trial was granted. 

4. Rules of this Court, Nos. 9, 10, 13. 
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The one supporting the sufficiency of 
the testimony should state the facts 
upon which he relies and quote in his 
appendix the crucial testimony. The 
same method should be followed 
where attack is made on findings of 
fact by the trial court.5 
This system is used by the United 
States Court of Appeals for the Sec- 
ond, Third and Fourth Circuits, 
and other courts. For a description 
of it, see “Record on Appeal in Civil 
Cases in Federal Courts—An Analy- 
sis of Methods”.* Where this method 
is used substantial saving of expense 
to the litigants often results, as well 
as definite saving of labor for Appel- 
late Courts. 


Fixing the Amount of Damages 

Often Increases Cost 

A recent equity case was in the court 
for twelve years and three months. It 
cost the plaintiff about $71,000 to 
recover $117,500. Its chronology is 
given in Table II. 

The plaintiff won his case, but it 
took him nine years to obtain an ad- 
judication as to how much the de- 
fendant owed him. 

It is not at all uncommon for ac- 
counting proceedings to last ten 
years or more. In 1929, Frederick P. 
Fish, one of the leaders of the Bar at 
that time, said of accounting pro- 
ceedings: “There is a complete fail- 
ure of justice in almost every case 
in which supposed profits were re- 
covered or recoverable.” (Letter to 
Howson, January 4, 1929.) 

Judge Baker, of the Seventh Cir- 
cuit, pointed out in 1921 that in a 
case under consideration it took five 
years after the end of the trial mere- 
ly to fix the amount which the de- 
fendant owed the plaintiff. 

In an equity case which was in 
the courts ten years and eleven 
months, the plaintiff collected $54,- 
000, but his expenses were $71,000. 

Sometimes patent cases last from 
five to fifteen years and the settle- 
ment of estates may drag on for 
years. Both may involve accountings. 

The procedure now commonly 
used in accounting proceedings is 
unnecessarily complicated and tech- 
nical. It involves far too great an 
expenditure of time and money. It 


458 American Bar Association Journal 


lends itself readily to abuse in that 
it can be employed to wear down op- 
ponents with limited resources. It 
can be used in such a way as to 
amount practically to a denial of 
justice. 

Almost never is the compensation 
sought in an accounting proceeding 
susceptible of exact computation in 
terms of money. Too many uncer- 
tain elements are usually involved. 
At best, any determination of profits 
or damages through an accounting 
proceeding is usually a more or less 
hit or miss proposition, but it can be 
made reasonably practical, effective 
and accurate without the costly pro- 
ceedings so often used without inter- 
ference from the courts. For instance, 
a defendant can be required to sub- 
mit a statement of the number of in- 
fringing articles he has made or sold. 
Each side can be directed to offer 
testimony of a limited number of 
witnesses experienced in the in- 
dustry as to the normal profit in the 
manufacture or sale of the article in 
question. A court, with these in 
hand, often can fix an amount of 
damages or profits to be paid, which, 
while not exact, is exact enough to be 
preferable to a more accurate figure, 
the fixing of which may involve far 
more expense in time and money 
than is worthwhile. This method has 
been used to some extent. “Some- 
thing closely approaching accuracy 
is necessary but it is better to be a 
little out than too finicking; in the 
attempt to measure to a millimeter 


and weigh to a grain one is pretty 
certain to miss the essence of the 
calculation.’’? 


Present Methods of Handling 
Pending Cases 


What is the real purpose of our 
courts? Should they confine most of 
their efforts to trial in the courtroom, 
or should they render all possible 
assistance to litigants in all cases on 
their dockets whether they are on 
trial or may not be tried for months 
or years to come? 

Usually at least one of the parties 
is seeking the aid of ‘the court, not 
so much to try his case as to dispose 
of it as quickly and inexpensively as 
possible and without a trial if a 
trial can be avoided. 

If this be the fact, can the courts 
meet their obligations by concen- 
trating their efforts on trials, taking 
little or no active interest in a case 
beyond listing it on an occasional cal- 
endar call, until it reaches the trial 
room often months after it is started? 

The title of Rule 16 of the Rules 
of the United States District Courts 
is “Pre-Trial Procedure; Formulat- 
ing Issues”, and its first provision 
reads “In any action the Court may 
in its discretion direct the attorneys 
for the parties to appear before it 

(Continued on page 522) 





5. ‘Improving Appellate Methods’, 25 N.Y. 
Univ. Law Rev. 1 (January, 1950). 

6. 26 Jour. Am. Jud. Soc. 179-83 (April, 1943), 
by G. F. Longsdorf. 

7. Edgar T. Raymond in A Life of Arthur James 


Balfour (Little, Brown & Company, 1920, page 245). 





Table Il 


1931 October 23 Complaint filed. 


Opinion of court filed awarding plaintiff injunction and account of 


Final decree entered and case referred to master to compute profits 


Then followed twenty-seven hearings before the master; forty-one wit- 


nesses; 2,984 pages of testimony; 160 exhibits. 


1932 March 28-9 Trial, which took two days. 
October 28 
profits. 
December 8 Decree entered, which was appealed. 
1934 August 15 Decree affirmed by the Appellate Court. 
November 21 
and damages. 
1935 Janvary— 2 Defendant's account filed. 
December 
January 23 
1938 December 15 


Master filed report awarding plaintiff approximately $200,000. To this 


both parties objected, and case was remitted to master for recon- 


sideration. 
1941 September 19 


Further report by master (143 pages) (two years and ten months later), 


awarding plaintiff approximately $202,000 profits and about $13,000 
expenses, to which decree defendant filed exceptions. 


iriai court sustained defendant's objections and awarded plaintiff 6 


1942 December 11 
cents. Plaintiff appealed. 
1943. May 19 Appeal argued. 
December 20 


Appeal decided; the opinion suggested a method of computing profits 


by which recovery of $150,000 would be expected; case was then 


settled for $117,500. 
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The Law Office Managers Association: 


Los Angeles Lawyers Find Way To Solve Problems 


by Wesley L. Nutten, Jr. + of the California Bar (Los Angeles) 


® This article describes what one group of lawyers has done to obtain ideas for 


improving the management of their law offices. Meeting informally at dinner, this 


group discusses the common problems of lawyers everywhere—what criteria should 


be used for charging clients? What should be done when a client objects that the fee 


is too high? What should be the relationship of the young law clerk to the firm? 


What types of insurance should a lawyer carry to protect himself and his clients? By 


exchanging ideas and experiences, the participating lawyers have received much 


practical aid from each other. Mr. Nutten offers the reader some of the benefits of 


the group's discussions. 





# A number of years ago it seemed to 
me that substantial benefits could be 
derived from an association of Los 
Angeles, California, lawyers having 
common problems. If such an associ- 
ation was to be of the greatest bene- 
fit, certain bases were essential. First, 
the group should be small enough 
and of such a character as to allow 
the confidential exchange of infor- 
mation. Second, the members of the 
group should be partners in firms 
which have common problems. 

To satisfy the first essential, I 
decided to include approximately 
twelve men who were personal friends 
of mine. I had known most of these 
men for many years and I felt they 
would appreciate the benefit of an 
honest exchange of information 
about the operation of their own of- 
fices. It appeared that much of the 
benefit of such an association would 
be lost unless the members were of 
substantially the same class of firm, 
with clients of similar character, and 
with approximately the same type of 
practice. Also, the members of the 


group should be relatively few in 
number and have a common basis of 
friendship, such as college associa- 
tion, the same social contacts or 
similar interests which would justify 
an honest and frank exchange of the 
intimate operations of their offices. 

In answer to the second require- 
ment I chose men who were mem 
bers of firms having approximately 
eight to fifteen attorneys. I elimi- 
nated the larger firms, as well as the 
firms with two or three members, 
because of the feeling that too many 
of the problems of the smaller and 
the larger firms were of a different 
character and involved different con- 
siderations from the problems of the 
medium-size firms which were to be 
the basis of the group. 

The group has been meeting peri- 
odically for the last four years. The 
organization is a very loose one with- 
out officers or dues. We meet for 
cocktails and dinner at one of the 
local clubs and a discussion for 
about three hours follows. Ordinarily 
agenda for the discussion are sent out 
to the members of the group at the 


time the notice of the meeting is 
mailed. The agenda for the most part 
are made up of suggestions received 
irom the members. 

At the time of the formation of the 
group it was felt that law office man- 
agement problems would be the prin- 
cipal topic of discussion and such 
has proved to be the case. Also it 
should be mentioned that in order to 
avoid giving Mr. McGranery or his 
successor, Mr. Brownell, overtime 
work, it was decided that the purpose 
of the meetings would merely be an 
exchange of information. No rules, 
regulations or agreements were made 
with reference to such exchanged in- 
formation. No importance is sought 
to be conveyed by the formal name 
by which the group came to be 
known. After many meetings with no 
thought of applying a name to the 
group, one of the members was called 
as an expert in a case involving the 
proper amount of legal compensa- 
tion. He gave some of the exchanged 
information in his testimony. The 
judge asked him his basis for the con- 
clusion and, without thinking it of 
any significance, said “The Los An- 
geles Law Ofhce Managers Associa- 
tion”. The judge seemed much im- 
pressed and used the testimony in 
arriving at his decision. 

With all the literature, books, 
pamphlets, magazine articles and 
other available data on law office 
management, one might ask what 
possible benefit other than social 
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contacts with other lawyers could be 
received from group meetings of this 
type. After nearly four years ol pe- 
riodic meetings, I think most of the 
that 
practical aid has been received from 
the discussions. As proof of this con- 


members would admit much 


clusion, I will outline or summarize 
some of the more important subjects 
which were discussed. 

These might be divided into five 
principle headings: (1) Partnership 
Agreements, (2) Charges for Profes- 
siona! Services, (3) Salaries of Em 
ployees, (4) Forms and (5) Details 
of Ofhce Operation. 


Partnership Agreements 
Found To Be Informal 
Like the shoemaker’s son who always 
has holes in his shoes, we found the 
partnerships were in the main with- 
out any formal partnership agree- 
ment. True, most of the partnerships 
did have an oral understanding ol 
how they thought particular situa- 
tions would be covered and the books 
indicated the interest of each partner 
in the profits. Few, if any, of the firms 
understood fully the advisability ol 
a permanent agreement or the unfor 
tunate tax consequences of failing to 
provide properly for the demise of 
a partner or other possible events. 
The practice of law is peculiar in 
that a large amount of time and ef- 
fort goes into the building up of the 
firm’s practice. This evidences itself, 
in part, in the form of partially com- 
pleted work on pending cases and 
completed work on cases which for 
some reason cannot be billed to the 
client until some future date. This 
means that special consideration 
must be given to the method of deter- 
mining the rights of the estate of a 
deceased partner to such unfinished 
work as well as when and how such 
interest is to be paid for by the sur- 
viving partners. In order that the 
partnership shall continue to realize 
on such partially completed business, 
the partner’s estate generally must re- 
ceive its payment over a period of 
years. In doing this, the firm should 
be certain that such payments are not 
included in the income of the part- 
nership. Without such careful con- 
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sideration the surviving partners 
may find they are recovering a much 
smaller amount for their efforts, after 
paying the deceased partner's widow 
and also paying an income tax on 
the entire amount received from the 
clients. (On this subject a fine article 
appeared in the Bar Bullet n of the 
Los Angeles Bar Association a num- 
ber of years ago by Harold S. Voege- 
lin, of the Los Angeles Bar; it is to 
be found in the September, 1949, is- 
sue.) 

Consideration was also given to 
the various types of agreements cov- 
ering the items of drawing accounts, 
basis of dividing profits, senior and 
junior partnerships, including ar- 
rangements for entering into such 
relationships. It was amazing to find 
the varying ways in which the mem- 
bers of the group had worked out 
what they considered to be the fair 
way of dividing the results of the 
rendition of professional service. In 
the main it was agreed that if the 
law firm wished to retain its men, it 
must offer young lawyers an oppor- 
tunity ultimately to have a real in- 
terest in the firm and not merely a 
so-called junior partnership. Also it 
was felt that during the formative 
and development stages in the life 
of a promising young man, the firm 
might well have some profit-sharing 
plan that would make him feel a 
part of the office. Many felt that this 
should not involve a percentage of 
business brought in by the young 
lawyer because this might lead to a 
divided interest on his part, but 
rather that there should be a divi- 
sion of a certain portion of the net 
profits periodically, at least once a 
year. 

Charges for 

Professional Services 

On this subject the members received 
a great deal of aid in arriving at what 
should be considered in a reasonable 
charge for services rendered. Many 
interesting subjects were discussed. 
(a) Regular clients, where no other 
consideration than time was involved 
and no monthly retainer was paid, 
payment being made for work ac- 
tually done. (b) Hourly basis to be 


used with such clients where services 
were rendered by (1) senior partners, 
(3) employee 
(4) 


employee with five years’ experience, 


(2) junior partners, 
with considerable experience, 


and (5) the college graduate who has 
just passed the Bar. (c) Charge, if 
any, for simple wills, and for wills 
have 
contended with. It seemed amazing 
the number of members who serious- 
ly considered whether it was appro- 
priate to make a charge for drawing 
a will which was cormmensurate with 
the time involved in preparing it. 
Too many lawyers, it appeared, gave 


where involved trusts to be 


consideration to the feeling that one 
include as a the 
charge the probability that he would 
be employed to probate the will and 
that it was inadvisable to incur the 
wrath of the testator by making a 
charge commensurate with the time 


should basis for 


and importance involved. The ma- 
jority concluded that the client felt 
much better in paying something for 
his will even though the amount was 
smaller than it should have been if 
all of the elements in fixing a fee 
had been considered. (d) Contingent 
(e) 
Items involved in charges, such as 


fees in various types of cases. 


(1) stenographic time, (2) office con- 
ferences of attorneys, (3) telephone 
conversations, (4) basis of attorneys’ 
time, (5) postage and notary fees, 
(6) long distance calls, and (7) mis- 
cellaneous items and intangibles to 
be included. (f) Basis of charges for 
depositions taken for out-of-state cor 
respondents. As might be expected, 
some time was spent on the question 
of ethical conduct of lawyers as well 
as the question of conflicts of inter 
est, when did they occur, and what 
was an appropriate way of handling 
various types of conflicts. 

On the question of whether a bet 
ter understanding could be accom- 
plished with the client if a frank 
discussion of the basis of the fee was 
had at the commencement of the re 
lationship, it was the consensus that 
this was not essential if you were do 
ing business with a 
which was in the habit of regularly 
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and, if it was an individual who 
as not familiar with lawyer's fees 
or if the client showed any indication 
hat he did not understand and de- 
ired to know the basis of the lawyer's 
fee, it would avoid ultimate unfor- 
tunate consequences if a frank dis- 
cussion of the subject was had prior 
to the rendition of the services. It 
was concluded that it was far better 
to lose the client before the services 
were rendered than to render services 
and not be paid a fair amount upon 
the completion of the matter. As to 
what should be said in answer to the 
question, it was agreed that it was 
better to explain the elements which 
went into a reasonable charge than 
to attempt to give a specific hourly 
basis or to estimate what the ultimate 
charge might be. 

The exchange of information in- 
cluded the monthly wage paid secre- 
taries, stenographers, receptionists, 
bookkeepers, as well as research men 
just graduated from law school, and 
those who had practiced for five 
years. Also consideration was given to 
bonuses, Christmas presents, pension 
or retirement plans, and group and 
other types of health and life insur- 
ance programs. The problems of va- 
cations, illness, as well as overtime, 
received serious attention. 

Again, as in the problem of the re- 
lationship of the young lawyer with 
the office, there was a variety of opin- 
ion. Some, and I believe a majority, 
of offices felt the employees looked 
at the total earned regardless of how 
it was paid or what it was termed. 
There was the feeling among the 
group, however, that a much more 
profitable 
would result if some real steps were 


enjoyable and practice 
taken to let the employees have an 
appreciation of the fact that they too 
were a part of the professional repre- 
sentation of the client. This could be 
done in a number of ways, the most 
important of which is to have a 
profit-sharing plan in which _per- 
manent employees participated on a 
basis they felt to be definite and 
certain. 

I believe we found the greatest 


variety of approaches to a particular 


problem in discussing ofhce forms. 
First, of course, was the method of 
keeping a record of the services ren- 
dered to the client, as well as the ad- 
vances of cash made for his benefit. 
Next was the way to handle properly 
the record of court transactions, /.e., 
the maintenance of the docket. Also 
considered was the handling of tele- 
phone conversations and the extent 
to which a record should be made of 
the time involved and nature of such 
discussions. 

Finally, of course, came the proper 
manner of presenting the sad story 
to the client when the work had been 
completed. Here, as in the exchange 
of the ideas on other subjects, there 
was no consensus as to how the story 
should be told. Consideration , was 
given to the extent or detail of the 
services rendered as well as the ques- 
tion of whether a portion of the 
amount of the charge should be ap 
plied to specific items or one sum 
applied to all of the service rendered. 
The majority felt the client had a 
better understanding of the extent 
of the work done if a somewhat de- 
tailed statement was rendered rather 
than the terse “To Professional Serv- 
ices to December 31, 1950” without 
any itemization. Also it seemed bet- 
ter to give some detail as to the time 
involved. This it was agreed should 
not include the number of hours in- 
volved but rather a statement of the 
specific days on which the services 
were rendered. In most instances it 
was the opinion of the majority that 
lawyers should avoid the use of a 
round figure, i.e., $5000, in their 
statements. That in so doing, clients 
felt the sum was picked out of the 
air instead of having a relationship 
to the various elements which make 
up a reasonable charge. 

In dealing with individual clients 
it was suggested that the statement 
be itemized in such a way as to auto- 
matically give the client a basis for 
use on his tax return, 7.e., to isolate 
the 
production of income or a deduction 
for tax purposes. In this way the 


those services which were for 


client would have his attorney’s au- 
thority for the application of his bill 
between those items which were and 
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which were not a deduction for tax 
purposes. 

Also it had to be admitted that on 
rare occasions clients were not en- 
tirely happy with the bill they re- 
ceived and discussion ensued on the 
subject of how to handle this even- 
tuality. Most of the group admitted 
that too many lawyers took offense 
when a client raised the question of 
a reconsideration of the amount of 
a bill and by this attitude prevented 
an amicable settlement of the ques- 
tion. Lawyers should be most willing 
to have this item discussed openly 
and without feeling. In the main 
where a conciliatory and friendly ap- 
proach is used, the client is generally 
very fair and the relationship be- 
tween the lawyer and client is 
strengthened when the matter is 
finally adjusted. It was agreed that 
only in the rarest of instances would 
a lawyer ultimately gain by resort- 
ing to the courts for the settlement 
of a dispute with his client. 

Much useful information was ex- 
changed under the heading, “Details 
of Office Operations”, such as open- 
ing and closing hours, holidays to be 
observed, luncheon periods, coffee 
time, providing luncheon aids such 
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as hot plates, water coolers, and 
electric refrigerators. Another impor- 
tant subject for discussion was the 
responsibility of the lawyer for keep- 
ing the files of his clients and when, 
if ever, certain files could or should 
be destroyed. Fire insurance, public 
liability, and burglary insurance 
came in for their share in the dis- 
cussions of what type of insurance a 
lawyer should carry for his own pro- 
tection as well as that of his clients. 
It was surprising how few of the 
offices had given consideration to the 
advisability of carrying public liabil- 
ity or malpractice insurance. After 
hearing some of the stories of foolish 
and fancied claims of clients of other 
offices (of course), I am certain many 


of the group have revised their ap- 
proach to these particular problems. 

One of the most fertile subjects of 
aid to the lawyer, strange as it may 
appear, were the methods by which 
he could save some of the moneys 
collected from the client after the 
man with the gray beard has his say. 
It was surprising how many of the 
group failed to take income tax de- 
ductions which others had been tak- 
ing justifiably for years. The Tax 
Court cases are proof that people can 
not always agree on what is a proper 
expense item. On the other hand, 
through the exchange of informa- 
tion, I think there were many items 
which were brought to the attention 
of many in the group on which there 
could be no question that the item 
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involved was an appropriate ex- 


pense. 

One of our group has for over a 
year now insisted that a useful pur 
pose could be served by bringing the 
foregoing to the attention of all 
lawyers through the kind co-opera- 
tion of the AMERICAN Bar Associa- 
TION JOURNAL. Because of the feel- 
ing of my lack of ability along lit- 
erary lines and for other reasons, I 
have refused to comply with his re- 
quest. Now that I have succumbed to 
his suggestion, I sincerely hope that 
there may be other groups in the 
country who will feel such an ex- 
change of ideas may be helpful and 
that as a consequence, individual 
lawyers will get as much good out of 
such an association as I have. 
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Legal Education: 


Postgraduate Internship 


by E. Blythe Stason + Dean of the University of Michigan Law School 


® Dean Stason's article was inspired by other articles recently published in the 


Journal which expressed considerable criticism of law schools and present-day legal 


education. In these pages, he answers some of the criticism directed at the law teach- 


ing profession and sets forth a plan of his own for making new lawyers better qualified 


to serve their clients. 





= Increasingly, members of the Bar 
in active practice are taking a grati- 
fying interest in legal education. 
Some of them, including those whose 
articles are cited in the footnote, are 
rather severe critics who have in the 
last two or three years reduced their 
thoughts to writing for publication 
in the AMERICAN BAR ASSOCIATION 
JourNAL.! Critical attacks made by 
such prominent members of the pro- 
fession cannot and should not be ig- 
nored by those of us who are en- 
gaged in legal education. To the 
extent that the criticisms are sound 
and can be remedied, we should find 
a way to do it. To the extent that 
they are based upon misinformation 
or lack of information, it is our duty 
to make the facts known. To the ex- 
tent that the conclusions are un- 
sound, it is our duty to clear the 
record by pointing out the fallacies. 
In this article I wish to sketch 
and comment briefly upon the prin- 
cipal points that have been made by 
some of the authors who have re- 
cently voiced criticisms of legal 
education, then I wish to set forth 
what I regard as the proper objec- 
tives of the law schools, and finally, 
{ wish to offer a suggestion for im- 


proving the process of training for 
active practice of the law, a sugges- 
tion which, if followed, would sup- 
plement our present very excellent 
program of legal education and serve 
to meet in a realistic and practical 
way at least some of the objections 
of the critics. 


Charges Against 

Legal Education 

First, let us observe the bases of the 
current crop of attacks on legal edu- 
cation. They may be summarized as 
follows: 

1. Law graduates lack essential 
practical skills. The law schools are 
charged with turning out graduates 
who lack the irreducible minimum 
of essential skills demanded for the 
business of assuming immediate re- 
sponsibility for the legal affairs of 
clients. For example, Mr. Cantrall 
in his article (previously cited in 
the footnote) asserts that every grad- 
uate should be competent to “exam- 
ine a title; write a deed and other 
customary instruments; close a real 
estate deal; institute and prosecute 
suits, including the statutory pro- 
ceedings of his jurisdiction; defend 
a criminal; prepare individual, part- 
nership and fiduciary tax returns; 


work out an estate plan; prepare 
and probate a will; administer an 
estate, with the federal and state re- 
turns; and form, operate and dis- 
solve an individual proprietorship, 
a partnership and a corporation, in- 
cluding compliance at each of these 
stages with all the requirements of 
federal, state and local laws, tax and 
otherwise, applying to a small busi- 
ness”. Also, he says that the graduate 
should be taught how to deal with 
clients, how to run an office, how to 
charge fees. In these matters, it is 
said, if the current graduate is 
weighed in the balance, he is found 
wanting. By way of comment, it is a 
fact that many schools do give at 
least some instruction in most of 
these subjects, but many thoughtful 
and well-informed persons wouid 
probably concede that to make the 
practicing lawyer really competent 
in all of these skills would require 
about ten years of active practice at 
the Bar—and a goodly number 
wouldn’t get it even then. 

2. Law graduates lack knowledge 
of local law and practice. It is 
charged that the schools fail to im- 
part an adequate knowledge of local 
statutes, case law, practice rules, 
customs and other matters which the 





1. “Performance Courses in the Study of Law: A 
Proposal for Reform of Legal Education’’, by Louis 
L. Roberts, 36 A.B.A.J. 17 (1950); ‘Legal Education 
for What? A Lawyer's View of the Law Schools’’, 
by James T. Connor, 37 A.B.A.J. 119 (1951); ““Law 
Schools and the Layman: !s Legal Education Doing Its 
Job?'* by Arch M. Cantrall, 38 A.B.A.J. 907 (1952). 
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young lawyer must master in order 
to carry on an independent practice 
in the jurisdiction, and hence he is 
not competent to assume responsi- 
bility for the affairs of clients. It is 
true that the schools cannot under- 
take to teach all the local law, but I 
know of no school that does not en- 
courage its students, to the extent 
that they know where they will be 
practicing, to work on the local law 
paralleling the subject matter of the 
several courses; and it is certainly 
true that the well-trained graduate 
orients himself in the local law very 
rapidly. 

3. Law professors are unfamiliar 
with actual practice. It is charged 
that law professors are ivory tower 
characters, that either they never 
practiced law, or, if they did, it was 
long years ago. Therefore they can- 
not be expected to impart to stu- 
dents the “how-to-do-it” competence 
required for admission to the Bar, 
and their competence even for the 
teaching of theory is sometimes 
questioned. In my thirty years of 
law teaching I have known dozens of 
law teachers who have kept them- 
selves quite as thoroughly abreast of 
the skills in their respective fields 
of specialization as they have kept up 
with current developments in legal 
theory, but the charge, in any event, 
reflects substantial lack of confidence 
in the teaching branch of the legal 
profession. One author is so sure of 
our shortcomings that he asserts pos- 
itively that all full-time law teachers 
should be liquidated and supplanted 
by part-timers who spend the rest of 
their time in active practice. “Learn- 
ing”, says he, “is not quite enough to 
qualify them [law teachers] com- 
pletely. Wisdom is needed. And wis- 
dom is learning tempered by experi- 
ence,” 

4. Law courses ave outmoded. It 
is charged that law courses are ill 
conceived, the result of an ingrowing 
system of recruitment of law teach- 
ers. The courses are not in tune with 
the times, sometimes even “more 
than a quarter of a century” out of 
date, too often badly integrated. It 
is even said that they are too often 
worked out on a casual basis by the 
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individual professors who seek to 
satisfy their own willful personal de- 
sires, to promote their pet hobbies 
rather than to concentrate on the 
task of training students to practice 
law. This, of course, imputes serious 
incompetence and completely over- 
looks the fact that law faculties have 
their curriculum committees 
scientiously and constantly at work, 
improving and keeping the course 
offerings up to date, integrating re- 
with each other, 


con- 


quired courses 
scrutinizing the electives, and in gen- 
eral molding the entire program to 
make it the best possible under the 
circumstances. Furthermore, most of 
the leading classroom books have 
been thoroughly revised since World 
War II. In regard to the “pet hob- 
bies”, critics may be surprised to 
learn that law professors are really 
far more concerned with the needs of 
their students than with their own 
desires regarding the subject matter 
to be covered. 

5. Law class materials are ineptly 
chosen. It is charged that law facul- 
ties fail to use good judgment in the 
selection of classroom materials, that 
they devote almost exclusive atten- 
tion to appellate cases, that they 
overlook the importance of the raw 
facts that make up the evidence in 
the trial record or the materials used 
at the consultation table, that they 
lose contact with the living problems 
of law practice. One critic even as- 
serts that the case method is psycho- 
logically unsound. It is true that a 
very large portion of law study in- 
volves the examination of supreme 
court opinions and decisions, but it 
is also true that a large- proportion 
of the materials of the classroom 
consists of statutes, forms, docu- 
ments, raw facts, regulations of ad- 
ministrative agencies and text ma- 
terials. The charge that schools de- 
vote almost exclusive attention to 
appellate cases rests upon misin- 
formation. 

6. Medical schools give better pro- 
fessional training. It is charged that 
the law schools do not do their job 
nearly as effectively as do the schools 
of medicine. If there is merit in 
this charge, at least attention should 


be called to the fact that the medical 
schools take four years of a student's 
lifetime instead of three, that to the 
four years they add a fifth year for 
internship, plus additional years 
for specialization. Give the law fac- 
ulties five years and they could do 
many things not now possible. It 
can be further noted that live 
patients can be brought into a 
teaching hospital, but no one has 
yet discovered a way to bring live 
clients (some minor legal aid cases 
excluded) into the law schools, or 
how to take the law schools to the 
courtrooms and law offices. 


Objectives of 

Legal Education 

These are the principal charges cur- 
rently being leveled against legal 
education. We are all interested in 
general in seeing to it that law 
graduates are just as well trained as 
possible to engage creditably in pro- 
fessional life, but to do that we must 
have some well-defined concrete ob- 
jectives. It is possible that some of 
the critics, and perhaps others who 
are not connected with law schools, 
are under a misapprehension re- 
garding these objectives. It seems 
abundantly clear that criticism with- 
out a knowledge and appraisal of 
specific objectives is likely to be 
I wish next to state 
these objectives as briefly as possible. 


misconceived. 


Perhaps I should speak only of the 
school with which I am best ac- 
quainted, namely, the University of 
Michigan Law School, but, with 
perhaps a few exceptions, I doubt 
if the objectives of other approved 
schools differ markedly. 

It goes without saying that the 
really competent lawyer must be 
trained to engage in some very intri- 
cate processes. He must know a great 
deal of law—a very large number of 
legal “rules, principles and stand- 
ards”. But much more is involved 
than just learning a mass of legal 
doctrine. The lawyer must be able 
to analyze his client’s problems, 
identifying the legally operative 
facts and elements. This is necessary 
to enable him to apply the legal 
rules to reach a conclusion. More- 
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over, since the law is seldom written 
explicitly for the client's special 
affairs, the lawyer must be able to 
derive the applicable rules from a 
mass of case law, statutes and other 
legal materials—often a very com- 
plex task. 

Specifically, we expect the students 
in the three short years that we have 
them under our jurisdiction in the 
law school 

1. To acquire a thorough working 
familiarity with the basic rules of 
law in the fundamental legal sub- 
jects: contracts, torts, property, 
trusts, wills and estates, constitu- 
tional law, crimes, equity, corpora- 
tions, civil procedure, evidence, etc. 
These are ordinarily required 
courses. No good lawyer can do 
without them. 

2. To obtain an understanding 
of the remainder of the corpus juris 
by making a reasonable selection 
from the numerous elective courses 
and seminars, such as admiralty, 
bills and notes, conflict of laws, cred- 
itors’ rights, domestic relations, fu- 
ture interests, insurance, restitution 
and securities—all on the private law 
side; and administrative law, labor 
law, legislation, municipal corpora- 
tions, regulation of business and 
taxation—all on the public law side. 
Furthermore, students are expected 
to get a view of the law as a whole 
as a means adopted by society for 
ordering its affairs, a view that can 
be obtained only from such courses 
as comparative law, international 
law, jurisprudence, legal history and 
certain other related subjects. 

3. To master the fundamental 
processes of the “common law” 
method, that is the processes of 
analysis and of inductive, deductive 
and analogical reasoning so charac- 
teristic of the common law and so 
necessary if the lawyer is to derive 
the pertinent legal doctrines and 
apply them intelligently to human 
situations. It may be added that facil- 
ity with these fundamental proc- 
esses is just as “practical” as any- 
thing the student can learn in law 
school. In fact, it is one of the es- 
sentials. 

4. To make a long start on the 


mastery of certain other important 
legal skills, some of them being the 
“how-to-do-it” skills that are so rev- 
erently referred to in the critical 
articles concerning contemporary le- 
gal education. We in the law schools 
certainly do not overlook the impor- 
tance of imparting practical work-a- 
day skills, although we recognize 
that in the three short years avail 
able (medicine as I have said uses 
four years plus a year of internship) 
we cannot make finished practi- 
tioners. (By the way, are the doctors 
finished practitioners at the end of 
their fifth year, the internship 
year?) 

And speaking of skills, those em- 
phasized most importantly in the 
law school are: 

(a) Interpretative skills, that is 
the process of interpreting and de- 
termining the meaning of words, 
phrases, clauses and provisions in 
statutes, constitutions, trusts, con- 
tracts and other legal documenis. 

(b) Skill in research, ability to 
find the law through the use of 
authoritative legal materials and 
reference aids available in the law 
library. 

(c) Verbal skill, that is the ability 
to express legal ideas in concise and 
accurate English, oral and written, 
a facility essential to competent ad- 
vocacy as well as to effective work 
in the preparation of briefs and the 
drafting of legal instruments of all 
kinds. 

(d) Skill in draftsmanship, includ- 
ing the preparation in a competent 
manner of technical legal docu- 
ments. This includes verbal skill, 
but it also requires professional 
craftsmanship. The drafting of 
pleadings, corporate articles, wills, 
statutes, and so forth, teaches the 
student how to express precise legal 
content in a minimum of words and 
with great accuracy. 

(e) Skill in adjective law, that is 
in commencing, pleading and trying 
cases and taking appeals. At Michi- 
gan we have devoted special at- 
tention to this matter. 

Finally, reference is so often 
made to the lack of “how-to-do-it 
know-how” in our graduates that it 
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becomes necessary to point out that 
in a well integrated law program of 
the year 1953 not only will the fore- 
going legal skills be very thoroughly 
emphasized, but, in addition, stu- 
dents will, through courses and prob- 
lem materials, be introduced to such 
matters as examination of abstracts, 
preparation of tax returns, prepara- 
tion of articles of incorporation, by- 
laws, and corporate minutes and 
many other thoroughly “practical” 
matters. We certainly do not want 
to make trade schools out of the 
law schools, but most faculties are 
fully aware of the fact that their 
graduates are going to practice law 
in a very realistic world, and they 
are a long, long way from short 
changing the students by depriving 
them completely of the essential 
practical skills. 

Actually, notwithstanding the 
views of the critics, legal educa- 
tion's objectives are sound; they are 
carried out with substantial satis- 
faction. The students work long 
hours. The percentage of student 
failure is hgh. Good proof of the 
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success of the program lies in the 
fact that the graduates do make 
good in active practice. Moreover, 
there is no room for adding new 
matter to the curriculum without 
displacing some of the materials 
now covered, or in the alternative 
taking more time than the present 
three academic years. Which of our 
present objectives should be elim- 
inated? Very definitely one of the 
most devastating things that could 
happen would be to dilute the pres- 
ent sound training in theory with 
its reasonable emphasis on skills, 
with a heterogeneous mass of in- 
struction in practice details, local 
law and how-to-do-it techniques. 


Some Things 
the Schools Cannot Do 


Concededly, however, there are some 
things that the law schools cannot 
and should not do. They cannot 
bring live clients into the schools 
and handle their legal problems 
using students as law clerks. Neither 
can they within practical limits take 
the classes to the courtrooms or to 
the law offices. In that respect they 
do not have the advantage of the 
teaching hospitals. 

Again, they cannot with wisdom 
do much with local law. In many 
schools with clienteles drawn from 
many states of the Union (at Michi- 
gan we usually have students from 
all forty-eight states) it would be 
quite impossible, even if it were 
desirable, to teach such local law or 
to deal extensively with matters 
of local practice. Even if it were 
worthwhile to spend time on these 
matters to the exclusion of funda- 
mentals, it would be physically im- 
possible to do so. We certainly do 
not ignore local law. We deal with 
it in some courses to a limited ex- 
tent, and we urge the students who 
have already decided where they 
will practice to engage in self-educa- 
tion along this line. But we must 
leave a few things to postgraduate 
education. Our graduates when they 
go forth are well trained and intelli- 
gent, and the acquisition of the 
local details that they don’t get in 
the law school has not proved to be 
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a matter of serious difficulty. Indeed, 
1 cannot escape the thought that 
some of the current critics may not 
have learned about all these local 
matters in their law school courses, 
yet I know they have become excel- 
lent lawyers. That we can rely upon 
our students acquiring the local 
“know-how” after graduation is best 
demonstrated by the facility with 
which our graduates have in years 
gone by acquired these skills and by 
the eminence which they have at- 
tained at the Bar. 

Parenthetically, one of the sins 
of the modern age is the fantastic 
belief that it is necessary to teach 
everybody everything, and to rely 
not at all upon the ability of stu- 
dents to learn on their own, for- 
getting that students have a very 
high degree of competence and self- 
sufficiency, qualities which we should 
encourage by expecting them to 
rely upon themselves, rather than 
discourage by spoon-feeding every- 
thing to them, with the ever present 
fear that unless we administer a 
dose of every possible atom of knowl- 
edge and skill the graduates will be 
inadequate to the tasks of life. This 
is an educational fallacy of serious 
import. 

Again, we cannot expect the law 
schools to do five years’ work in 
three. We must concede that with 
only three academic years there is 
simply insufficient time to teach the 
students all the law or to make them 
into finished practitioners. Mr. 
Cantrall suggests that we could use 
our time more effectively by follow- 
ing the practices of the United States 
Army, compelling students to at- 
tend six class hours a day instead of 
two or three. He even allocates the 
amount of time for study. He sug- 
gests forty minutes of preparation 
for each class hour, thus, he says, 
making it possible te accelerate the 
process and making room for the 
“how-to-do-it” type of training. I am 
sure that I would not care to teach 
a class of law students with an in- 
adequate forty minutes of prepara- 
tion. We expect far more than that 
and we get it. We actually require 
from two and one half to three hours 


of preparation and review for each 
class hour, a total of fifty to sixty 
hours per week. To require more 
would be fruitless; to permit less 
would be disastrous. 

We certainly must be ever vigilant 
to introduce improvements in legal 
education, but adopting army meth- 
ods is certainly not one of them; 
and, speaking of need of change, 
it is a fact that we are always intro- 
ducing improvements in the system. 
Legal education today is far superior 
to that of twenty-five years ago. We 
are making it better every year. 


An Internship Year 
for Law Graduates? 


Let us concede, however, that the 
law graduate needs practical train- 
ing that he does not and cannot 
now get in the law schools, that 
he needs it before he can be really 
competent to serve clients. If there 
isn’t time in the normal three-year 
curriculum to give him this how-to- 
do-it training without seriously im- 
pairing other and more important 
phases of the education process, 
what can be done to achieve the de- 
sired end? I have a suggestion to 
offer, a suggestion that, if followed, 
would amount to heroic treatment 
of the problem, one that would work 
if real effort is put into it, one that 
would place burdens on the Bar, 
not, however, without adequate quid 
pro quo, one that could be adopted 
in all states of the Union with profit, 
but which could be adopted in any 
single state as desired, regardless of 
other adoptions. I suggest the follow- 
ing: 

1. All graduates should be re- 
quired to take two bar examinations 
instead of one before they can as- 
sume independent responsibility as 
members of the Bar; first an exam- 
ination to be taken immediately 
after graduation covering the mate- 
rials normally included in the bar 
examinations: of the present day, 
after which, if they pass, they may 
practice under supervision with the 
right of appearance in stated lower 
courts; and second, another examina- 
tion to be taken approximately one 

(Continued on page 520) 
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Accounting in a Nutshell: 


A Guide for Lawyers 


by Louis $. Goldberg + of the lowa Bar (Sioux City) 


® Mr. Goldberg is both a lawyer and an accountant. He uses a strictly practical 


approach to his subject with the objective of supplying the lawyer with information 
on accounting problems with which he is likely to be confronted. What does he 
really need to know? How can the need be filled? 





" Appropriate direction to Bench 
and Bar in the area of accounting 
may well rank as one of the topmost 
needs in the law. As I profess perfect 
innocence in the art of teaching, I 
may with immunity venture to ob- 
serve that the law schools, experi- 
menting through trial and error, 
have fallen far short of reaching the 
right answer. I shall not attempt to 
occupy the sacred domain of peda- 
gogy. But a lifetime devoted to the 
joint practice of the two professions, 
law and accounting, may in a meas- 
ure qualify me to address myself to 
the needs of the lawyer in the use of 
accounting in the general practice of 
the law. 

That the lawyer needs accounting 
knowledge has long been recognized. 
Accounting problems merge with 
legal problems in many fields. This 
we find to be true not only in income 
taxes, but also in other areas of taxa- 
tion, and in the law of corporations, 
partnerships, trusts, probate, dam- 
ages, evidence, trade regulation, pub- 
lic utilities, percentage leases; the list 
can be enlarged indefinitely. 

While the need is well known, the 
way to fill it has not been made clear, 





nor has the nature of the need been 
well explored. Let me first expose the 
fallacies. One author suggests that 
emphasis should be shifted from 
bookkeeping routines and _proce- 
dures to accounting as a tool in the 
lawyer’s kit; that the lawyer is likely 
to be concerned principally with 
narrow but contentious facets of 
accounting where premium is on 
suppleness of thought and accuracy 
of analysis, rather than facility with 
a work sheet. Another writer tells us 
that his book of materials is intended 
to be used as a supplement to any 
standard textbook on accounting, 
that he assumes the student has a 
grasp of the pertinent portions of the 
textbook. One of these two teachers, 
incidentally, is highly critical of the 
method of the other. The error of 
both is the effort to teach advanced 
accounting before basic accounting is 
mastered. Philosophical refinements 
are debated before the language is 
learned. It is like putting on the roof 
of the house while the foundation is 
still being built. Moreover, as has 
been aptly said, the inductive case 
method has very limited utility at 
this stage; few cases decided by the 


courts contain good teaching mate- 
rial for a basic course in accounting; 
for the most part, the cases show a 
lack of comprehension of accounting, 
and are perhaps the best evidence 
that lawyers and judges need some 
training in the subject. Given the 
basic schooling, the law-trained mind 
can do the rest on its own, as I hope 
to demonstrate. 

Allow me to add one more count 
to my indictment of accounting in- 
struction in the law school. In the 
search for qualified teachers, it is 
said that the person teaching ac- 
counting to law students should be 
schooled in both professions. An- 
other writer uses the word “trained” 
in place of “schooled”. The emphasis 
of both is the same—on the academic. 
But the true effort should be to find 
persons practiced in both callings. 
Only so will you achieve practical 
accounting for the practicing lawyer. 

I have thus dwelt on the negatives 
in order to make the affirmative more 
clear. The solution is simplicity it- 
self. The imperious need of the prac- 
ticing lawyer in this field is “book- 
keeping, plus”. I am aware that the 
term is one of disparagement, if not 
of scorn, in the higher circles. But 
I earnestly urge that more emphasis 
on “bookkeeping, plus”, and less on 
metaphysical refinements, will soon 
solve the accounting problems of the 
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legal profession. Bench and Bar will 
find fascination and delight in a new 
sense of understanding. 
“Bookkeeping, plus” is bookkeep- 
ing pitched to the elevation of the 
law-trained mind. It is bookkeeping 
drained of its routine content and 
infused with an analytical and the- 
oretical content. It is a core of solid 
theory and techniques which will 
supply meaning and substance to 
accounting principles and 
dures. Yet more—and I now divulge 
to you the main secret—it will make 
it all amazingly simple. If you sus- 
pect that I am oversimplifying, let 
me remind you that bookkeeping is 
taught to youngsters in high school 
at ages 14 to 18 and that what I urge 
to your thinking is bookkeeping ana- 
lyzed and organized into theory 
and principles, a method singularly 
suited to the law-trained mind. 


P roce 


If I am to succeed in my project of 
instructing you how to think about 
accounting in the practice of the law, 
I must next dispel two misconcep- 
tions of accounting widely held by 
Bench and Bar. Oddly, those notions 
are diametrically opposed, each to 
the other, and both are equally 
wrong. Both serve to thwart our in- 
terest in accounting and to distort 
our thinking. 


Acounting Is Not 
Shrouded in Mysticism 
The first of those misconceptions 
is to enshroud accounting in mysti- 
cism. Accounting is thought to be 
some strange calling, some far-off 
mode of thought, remote from the 
lawyer's understanding, moving in 
a sphere beyond his ken. The ac- 
countant is some odd creature who 
wields a pencil like the wand of the 
magician to produce results baffling 
to all normal humans. Figures are 
organized in formations designed to 
force our retreat in bewilderment. 
The language of the accountant is 
a weird tongue from some distant 
realm. This genial overstatement 
serves, of course, to reduce the notion 
to the absurd. 

The second misconception is quite 
unlike the first. Accounting, lawyers 
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say, is just arithmetic—and so un- 
worthy of our time and talent. Bench 
and Bar can have no patience with 
so menial a discipline. Ingenuity ol 
thought is our domain, and skill in 
analysis; we must not allow ourselves 
to be distracted by the mechanics of 
a worksheet. Such trivia are for lesser 
minds. Ours is the dignity of the 
higher intellect. And so, engulfed in 
our own absurdity, we miss the beam 
of learning. 

When we free our minds of these 
fallacies, we shall be ready for the 
delights of understanding. Simple 
bookkeeping, applied correctly in 
principle and in practice, is the first 
step in accounting, the first step with- 
out which no second step may safely 
be undertaken. If we seek to hurdle 
that first step, we need not be sur- 
prised if we fall irretrievably into 
the abyss of ignorance. Beyond that 
first step is the whole superstructure 
of accounting principles and prac- 
tices, essentially a body of accepted 
conventions. 

Accounting principles present a 
parallel to principles of law. The 
operation of accounting principles 
is often indistinguishable from the 
operation of legal principles. Ac- 
counting is not an exact science. Its 
answers cannot be attained with the 
precision of a mathematical formula. 
Accountants are not mathematicians; 
very few of them have superior math 
ematical skills. The mind of the ac- 
countant, if he is a good accountant, 
works like the mind of the lawyer; 
and the same can be true in reverse. 
Indeed, the accountant is required to 
have a rudimentary training in law. 
Accounting principles, like legal 
principles, admit of vaviations and 
exceptions; and, again like legal 
principles, accounting principles 
compete with each other, calling 
for a skilled choice between com- 
peting, if not conflicting, concepts. 
To the law-trained mind this is [a- 
miliar doctrine; and it is because ol 
these parallels between law and ac- 
counting that the lawyer, once he has 
mastered the rudiments of bookkeep- 
ing, can quickly and .with facility 









comprehend accounting theory and 
practice, and find pleasure and profit 
in the pursuit. 

But I repeat that the lawyer can 
not hope to do so until he has 
first planted himself firmly on that 
first step of plain bookkeeping. So 
equipped, he can, as I have said, do 
the rest himself. He can run down 
accounting questions as he runs 
down law questions. Research in the 
one field is not unlike research in the 
other—by means of accounting texts, 
legal texts and the reported cases. 
He does not, and need not, learn all 
the law answers in the law school; 
no more does he need to learn all the 
accounting answers in the first in 
stance. Chiefly he can learn to recog- 
nize specific accounting problems 
when he meets them; and having 
learned the language and the tech- 
niques of the accountant, he can 
skilfully collaborate with the ac. 
countant. 

There is a phase of the language 
of the accountant to which I would 
invite your special thought. It is not 
enough to know, or think you know, 
the meaning of accounting terms. It 
is not enough to know, or think you 
know, how to read accounting re- 
ports. Something more is needed in 
the general practice of the law. Much 
of the language of the accountant is 
stated in the form of entries in the 
books of account; we must learn to 
read the language ol the books ol 
account, the language of bookkeep- 
ing. Here, again, we perceive the sig- 
nificance of greater emphasis on 
simple bookkeeping. “How to read a 
bookkeeper’s book” is obviously a 
question of bookkeeping. To learn 
so to read is not difficult; again | 
remind you that the unorganized 
minds of youngsters pick this up on 
the run in the commercial course at 
the high school or in a few weeks at 
“business college”’. 

I have read the learned tomes of a 
thousand pages each, written on a 
counting for lawyers, by lawyers, for 
law students. I have been amused to 
find in those ponderous volumes the 
oft-repeated warning of the awesome 
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lificulty of the subject. Now I say to 
you in measured terms that to the 
disciplined mind, the law-trained 
mind, all the learning that stands in 
the way between you and the begin- 
nings of understanding of account- 
ing can be compressed within the 
limits of fifteen or twenty minutes 
of concentrated attention. With the 
framework so formulated and your 
interest so stimulated, further time 
devoted to drill, to practice, to ex- 
perience, will make that learning a 
subconscious part of yourself and 
so make of it a useful tool in your 
working kit in your law practice. 
Now let us see if this be heresy or 
truth. 

Begin by separating yourself from 
your business or your profession. 
The business is the entity that con- 
cerns us, distinct from its owner or 
owners. This is a sort of “in rem” 
notion, useful and familiar to the 
lawyer. 

The business “owns” (assets) $1,- 
000. The business “owes” (liabilities) 
$300. The difference is what the busi- 
ness is “worth” (net worth) $700. 
Net worth may be called the capital 
account of the individual proprietor 
or partnership capital for the part- 
nership or capital stock for the cor- 
poration. Thus we have the basic ac- 
counting equation: 


Liabilities 
Net Worth 


Assets minus 


equal 


The accountant restates the same 
equation thus: 


Assets equal Liabilities 
plus Net Worth 


In American accounting, as a mat- 
ter of convention, assets are debits 
and appear on the left-hand side, 
while liabilities and net worth are 
credits and appear on the right. The 
sum of the debits equals the sum of 
the credits in double-entry bookkeep- 
ing, which simply means that for 
every debit there is of necessity an 
equivalent credit (singly or in com- 
bination). 

The equation as I have last stated 





it is the way the formula appears at 
the beginning or the end of an ac- 
counting period, after the books are 
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“closed”. In statement form, at that 
stage, the formula actually looks this 
way: 





Desits (left side) 


Assets $1,000. equal 


Crepits (right side) 


Liabilities $ 300. 

plus 
Net Worth 700. 
$1,000. 





But in the interim between “closing” 
times, when the business is in the 
swing of its operations, two more fac- 
tors enter: income (credits) and ex- 
penses (debits). If the business earns 
$100 in fees, and spends $30 in ex- 
penses (rent, salaries, etc.), a differ- 


ence of $70, its net worth is larger by 
$70, and correspondingly it will have 
$70 more in assets, to state it in the 
simplest terms. In this view, the op- 
erations (income and expenses) are 
regarded as direct variants of net 
worth. The formula then appears: 





Desits (left side) 


Assets $1,070. equal 


Crepits (right side) 


Liabilities $ 300. 
plus 
Net Worth 700. 
Expenses Income 
(debit) (credit) 
$30. $100. 70. 


$1,070. 





This same formula is more compactly stated thus: 





Desits (left side) 


Assets $1,070. equal 
Expenses 30. 
$1,100. 


Crepits (right side) 


Liabilities $ 300. 
Income 100. 
Net Worth 700. 


$1,100. 





In practice, the formula is not presented that way. The conventional 
manner is in “Trial Balance” form, thus: 





TRIAL BALANCE 
Assets (listing them) 
Expenses (listing them) 
Liabilities (listing them) 
Income (listing the items) 
Net Worth 


Debits Credits 
$1,070.00 $ 
30.00 
300.00 
100.00 
700.00 
$1,100.00 $1,100.00 





The “Profit and Loss Statement” o 


r “Income Statement’ will, of course, 








then be: 

Income $100.00 
Expenses 30.00 
Net Income (forward to Net Worth) $ 70.00 
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The “Balance Sheet” 


or “Statement of Assets and Liabilities” 


will appear 





thus: 

Assets: $1,070.00 Liabilities: $ $ 300.00 
Net Worth: 700.00 
Net Income: 70.00 770.00 


Total Assets: $1,070.00 


Total Liabilities: $1,070.00 





Stripped to the skeleton, this is all 
there is to the basic accounting for- 
mula, technique and financial state- 
ments. Add all the flesh you wish, 
expand the weight ten-thousandfold 
or more, rearrange the form of pre- 
sentation, yet always you will find 
this basic pattern; there is none oth- 
er. It is quite as simple as that. 

We have yet to discuss the books of 
account. But before doing so, allow 
me to present two theories or work- 
ing rules of thumb that will serve to 
clear away much brush and confu- 
sion. You may be surprised to find, 
listed together as debits, as in the 
foregoing trial balance, both ex- 
penses (costs) and assets, as if they 
were of like kind. In accounting 
theory, they are of like kind. Learn 
to think of assets as “unrecovered 
costs”. So long as the business is in 
operation, capital is invested in as- 
sets which it is expected will be con- 
sumed as costs in the earning of 
revenues, and so recovered with an 
increment of gain. Thus, in our illus- 
tration, we began with $1,000 in 
cash. We spent $30 for expenses. At 
that stage, we had $970. in cash and 
$30 in expenses to be 
When our income of $100 came in, 
we got back our $30 so invested in 


recovered. 


expenses, with $70 to boot, increas- 
ing our cash or other assets to $1,070. 
Investment in a law library, or in 
machinery, or in merchandise can be 
visualized in like manner. 


“Debit What You Receive, 

Credit What You Pay Out"’ 

The second is this simple working- 
rule, to enable you to know what to 
debit or what to credit: Debit what 
the business receives; credit what the 
business pays out. In a given transac- 


tion, one or the other may be ob- 
scure, but not both; finding one, you 
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have the other, too. “Receives” and 
“pays out” are not confined to cash; 
they refer to anything that is a debit 
on the one hand, or a credit on the 
other. The business may receive cash, 
or an account, or a note, or law 
books, or merchandise, or any other 
form of “unrecovered cost”; it may 
pay out cash or incur a liability of 
some kind. I know that the philoso- 
phers of accounting look askance at 
this rule of thumb and that they will 
tell us it does not square with the re- 
finements of theory. But you will 
praise its simple virtues when you 
compare it with the nine or the twen- 
ty-seven rules they offer in its stead. 

With a little practice, you will 
achieve facility with this simple post- 
ing rule. In applying it, we must of 
course constantly remember the basic 
formula: 

Assets and expenses are debits and 
equal Liabilities and income and 
capital, which are credits; and also 
the 


“as 


in rem’ concept, separating 


from its 


the “business” 


owners. 
Thus, as to capital, what the busi- 
ness receives is cash or some other 
asset (debits), while the credit is to 
capital account, which is a capital 
liability, owing by the business to 
its owners. Thus also, as to income, 
what the business receives when it 
realizes income is usually cash or 
some other asset (debits), while the 
credit goes to income account, which, 
as we have seen, is an increment to 
capital to augment the capital lia- 
bility of the business to its owners. 
Summarizing: these three features, 
the posting rule, the in rem concept, 
and the five-phase formula, give you 
in a capsule all there is to basic book- 
keeping theory and technique. 


The Two Books of Account: 
the Journal and the Ledger 


Now for the books of account: There 
are two basic books, and only two. 
This, too, is as simple as that; do not 
believe otherwise. One is the jour- 
nal, where transactions are recorded 
as they take place. The other is the 
ledger, in which the journal entries 
The 
ledger will have one account (one 
page) for each line that appears in 
the Trial Balance (or vice versa). 


are analyzed and _ classified. 


In our illustration, the journal 
may appear thus: 











(Supply dates) Debit Credit 
Fxpenses (listing them), Dr. $ 30.00 $ 

Cash (or Accounts Payable), Cr. 30.00 
Cash (or Accounts Receivable), Dr. 100.00 

Income from Fees, Cr. 100.00 

lo illustrate just one ledger account, cash: 
(Supply dates) Debit Credit Balance 
Original Cash invested $1,000.00 $ $1,000.00 
Expenses 30.00 970.00 
Income from Fees 100.00 1,070.00 





Once you have accepted the truth 
that there are only two basic books of 
account and have learned to read 
the language of accounting in the 
journal and the ledger, you are ready 
for elaboration—for the infinite va- 
riety of these books in practice, and 


you need not be bewildered by their 
varying forms. In the well-organized 
ledger, you will find five divisions or 
one for each of the five 
phases of the formula first presented 
income, expenses, assets, liabilities, 
net worth. Each group or division 


groups, 
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may contain any number of accounts 
or pages, it matters not. For some of 
these accounts (as, for example, ac- 
counts receivable, accounts payable, 
machinery and equipment), you will 
find a subsidiary ledger which may 
contain 100 or 10,000 or more indi- 
vidual accounts, all of them ‘“‘con- 
trolled” by a single account in the 
ledger (which is then called general 
ledger). Where you find such “con- 
trolling accounts”, you will also find 
separate columns in the journal (or 
other books of original entry), a 
debit column and a credit column 
for each of the controlling accounts, 
to simplify classification and posting. 

When vou come to the other book, 
the journal, you will find it “broken 
down” in practice into five (or more) 
separate parts or separate books of 
original entry, such as: cash re- 
ceived, cash paid out, sales, pur- 
chases, and the general journal. Each 
of these may have analytical col- 
umns, both for the controlling ac- 
counts mentioned and for other clas- 
sification; and you may also find the 
details carried in vouchers or in a 
voucher system. 

Fortified with this fundamental 
learning, thus viewing the frame- 
work as a whole, you may proceed 
understandingly to fill in the struc- 


ture. You may explore, one by one, 
the principles governing prepaid 
expenses, accruals, reserves, depre- 
ciation, bad debts, merchandise 
problems, manufacturing accounts, 
inventory systems, value concepts, in- 
tangibles, surplus, dividends, funds, 
consolidated statements, and all the 
rest of the accounting aspects of le- 
gal problems. These phases you will 
find not unlike the study of other 
subjects in the law. 

What shall guide you in that pur- 
suit? Try the 127-page pamphlet on 
Basic Accounting for Lawyers, pub- 
lished by the American Law Insti- 
tute. Look at the references on pages 
126 and 127 of that booklet, and 
note especially the accounting texts 
of Finney, the bulletins of the Amer- 
ican Institute of Accountants in ac- 
counting and auditing and the Ac- 
counting Series Releases of the 
United States Securities and Ex- 
change Commission. 

Understanding in accounting, as 
in law, springs from humble begin- 
nings. Facility and growth, in ac- 
counting as in law, are the rewards 
of long and diligent study and expe- 
rience. I hope I may have demon- 
strated to you the utter simplicity of 
the basic concepts and techniques of 
accounting, without creating delu- 
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Louis S$. Goldberg has been engaged in 


general law practice and general ac- 
counting practice in Sioux City, lowa, 
since 1928. A native of New York City, 
he received his education at the College 
of the City of New York and at Fordham 
University Law School. He became a 
C.P.A. in 1926 and was admitted to the 
lowa Bar in 1925. 





sions of quick achievement in prac- 
tice. Stripped of mysticism and 
viewed in its true dignity, accounting 
is a fascinating pursuit for cultured 
minds. 


Michigan To Present Antitrust Institute 


® The Law School of the University of Michigan will 
present an Institute on “Federal Antitrust Laws—Cur- 
rent Problems and Policy Questions”, June 17, 18 and 
19, 1953, at the Law Quadrangle, Ann Arbor, Michigan. 
The program, featuring nationally known speakers, 
will furnish lawyers and businessmen with guides to 
business operations and legal counseling in regard to 
specific problems under the Sherman Act, the Federal 
Trade Commission Act, the Robinson-Patman Act, and 
related antitrust laws. For information regarding the 
program and reservations, write to Professor S. Chester- 
field Oppenheim, Antitrust Institute Chairman, Hutch- 
ins Hall, University of Michigan Law Schocl, Ann 
Arbor, Michigan. 
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Blue and Gray Regional Meeting 


Is Memorable Success 


=" The many outstanding features of 
its program and its delightful enter- 
tainment events combined to make 
the Blue and Gray Regional Meeting 
in Richmond, Virginia, on May 3, 4, 
5 and 6 a memorable success. The 
historical and beloved host city wel- 
comed the more than thousand law- 
yers attending the meeting with all 
the hospitality for which the South 
is so famous. Under the inspired lo- 
cal leadership of General Chairman 
Charles S. Rhyne, of Washington, 
D. C., Director Lewis F. Powell, Jr., 
of Richmond, and a score of other 
prominent bar officials from the City 
and region, the cosponsors of the 
meeting were the bar associations of 
the City of Richmond, and the States 
of Delaware, Maryland, Virginia, 
West Virginia, North Carolina, South 
Carolina, and the District of Colum- 
bia. 

It was expected that this would be 
the largest gathering of lawyers ever 
held in the South, including those 
from the area, officers of the Amer- 
ican Bar Association, and American 
Bar Association members from other 
states. This expectation was fully 
realized, with nearly 1600 lawyers 
and their wives in attendance. 

The initial event was a reception 
on Sunday evening at which early ar- 
rivals renewed old acquaintances and 
made new ones. The first assembly 
session attendance Monday morning 
was unprecedented in that some 600 
lawyers were in their seats when 
President Storey opened the meeting 
at 9:30. Addresses of welcome were 
given by J. Lindsay Almond, Attor- 
ney General of Virginia; President 
Fred B. Greear of the Virginia State 
Bar Association; President B. Drum- 
mond Ayres of the Virginia State 
Bar; and President Melvin Wallinger 
of the Richmond Bar Association. 
David F. Maxwell, Chairman of the 
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House of Delegates, responded to the 
welcoming remarks in a most gra- 
cious and charming manner. 

The General Chairman and the 
Director and the presidents of the 
bar associations in the area covered 
by the convention were introduced. 
E. Smythe Gambrell, Chairman of 
the Regional Meeting Committee, 
pointed out that in the whole seventy- 
five years of its existence, attendance 
at the annual meetings of the Associa- 
tion has exceeded 2,000 only thirteen 
times and 2,500 only six times. He 
outlined the place regional meetings 
have in the service program of the As- 
sociation, as follows: 

These Regional Meetings are provid- 
ing forums where thousands of lawyers 
heretofore inactive in the American 
Bar Association conveniently may 
come together and learn of its great 
program and objectives—may enlist in 
its fine civic enterprises and, in turn, 
may receive the inspiration and the 
continuing education which mean so 
much in the life of a lawyer. These 
Regional Meetings, with their insti- 
tutes, seminars and inspirational pro- 
grams, provide ideal places where law- 
yers may effectively make their civic 
service contributions to the improve- 
ment of law and the administration of 
justice, and where they may come to 
get something of practical value in 
their every day practice. These meet- 
ings in the past two years have been 
making use of hundreds of gifted bar 
leaders, whose leadership talents here- 
tofore have been wasted after their 
retirement from office in local and 
state bar associations. In brief, these 
Regional Meetings are bringing the 
American Bar Association to the rank 
and file of the profession throughout 
the country—giving them a convenient 
opportunity to see and understand its 
program and, more important, to par- 
ticipate in it—to contribute to it and 
receive from it—to enjoy its education- 
al advantages, its inspirational con- 
tacts, and the not-to-be-overlooked fel- 
lowship of lawyer with lawyer. 

James R. Morford, Chairman of 
the Membership Committee, gave a 
brief statement on the need for 


increasing Association membership. 
President Robert G. Storey then ad- 
dressed the assemblage on “The Era 
of National Service of the Organized 
Bar”. He spoke in inspiring fashion 
of the history of the organized Bar 
and its contribution to our nation. 
He summarized plans for “the Amer- 
ican Bar Center” and said “we are 
upon the threshold of a new era 
which I propose as the era of national 
service”, with the “Center” as an es- 
sential tool for the performance of 
the great public services of lawyers. 
He said “Great issues affecting our 
practice and the nation should in- 
spire us to greater tasks’, and de- 
clared “One man, however dedicated, 
seldom can do much to bring about 
improvement in the general adminis- 
tration of justice. He needs the help 
of the associations of lawyers—minded 
with him to work unceasingly for a 
better legal system. That is the mis- 
sion of the organized Bar.” United 
States Commissioner of Internal Rev- 
T. Coleman Andrews, con- 
cluded the morning session with an 
extremely interesting talk on his new 
responsibilities in the Bureau of In- 
ternal Revenue. His address was on 
a radio broadcast. 


enue, 


Guests of honor at the luncheon 
session on Monday were Edward W. 
Hudgins, Chief Justice of the Su- 
preme Court of Appeals of Virginia 
and Mr. Andrews. Judge Hudgins 
and Mr. Andrews were presented by 
Harold J. Gallagher, former Presi- 
dent of the American Bar Asociation, 
who presided. Dr. Douglas Southall 
Freeman, renowned historian and 
author of definitive works on Robert 
E. Lee and George Washington, gave 
a fascinating talk on “Washington’s 
Concept of the Constitution”. 

The “world affairs” program on 
Tuesday morning, May 5, was pre 

(Continued on page 517) 
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The History of a Prophecy: 


Class War and the Income Tax 


by Samuel B. Pettengill + of the Indiana Bar 


® Taking his title from the almost forgotten words of Mr. Justice Field in Pollock v. 
Farmers Loan and Trust Company, Mr. Pettengill urges us to to pause and think of what 


our present income tax rates are doing to the social and economic fabric of our nation. 
A high income tax was one of the tenets of Karl Marx—a tenet that was proposed by a 
Democratic Party platform and written into the Constitution during a Republican 


Administration. 





® Fifty-eight years ago, this prophecy 
was made: ‘“The present assault upon 
capital is but the beginning. It will 
be the stepping stone to others, larger 
and more sweeping, until our politi- 
cal contests will become a war of the 
poor against the rich, a war con- 
stantly growing in intensity and bit- 
terness.”” 

The prophet is long since dead. He 
is not associated with the political 
passions and prejudices of today. 
What he said, therefore, can now be 
appraised objectively. The prophet 
was Justice Stephen J. Field of the 
United States Supreme Court. He 
made this forecast in 1895 in the 
famous case of Pollock v. Farmers 
Loan and Trust Company, 157 U.S. 
129; rehearing 158 U.S. 601. 

In that case, the Supreme Court, 
by a vote of five to four, held the 
income tax law of 1894 unconstitu- 


tional. Justice Field was one of the 
majority of five. It was this decision 
that led to the adoption of the Six- 
teenth Amendment to the Constitu- 
tion of the United States granting the 
power to the Congress (which this 
case had denied) to tax incomes with- 


out the need to apportion the tax 
among the states according to popu- 
lation. 

The Sixteenth 
political curiosity. A Republican 
President, William Howard Taft, 
urged it upon Congress in a special 
message dated June 16, 1909. The 
61st Congress, with both houses Re- 
publican, voted to submit it to the 
states for ratification only forty-five 


Amendment is a 


hot summer days later, on July 31, 
1909. Has any more fateful measure 
ever passed Congress with so little 
debate or understanding? 

Ratification then followed by forty- 
two state legislatures, most of which 
had Democratic majorities as the 
result of the off-year election in 1910. 
Only three small states refused to 
ratify, Connecticut, Rhode Island 
and Utah. Three others, Florida, 
Pennsylvania and Virginia, took no 
action. The amendment became part 
of the supreme law of the land on 
February 25, 1913—one week before 
Woodrow Wilson became President. 
It was then implemented by a Demo- 
cratic Congress by the income tax 
law of October 3, 1913. 





It is curious that a Republican 
President and Congress submitted 
the amendment, because in the 1908 
political campaign, which the Re- 
publicans won, their platform was 
completely silent on the subject. The 
Democratic platform of that year, 
upon which William J. Bryan made 
his third try for the Presidency, con- 
tained this plank: 

We favor an income tax as part of our 
revenue system, and we urge the sub- 
mission of a Constitutional amend- 
ment specifically authorizing Congress 
to levy and collect a tax upon indi- 
vidual and corporate incomes, to the 
end that wealth may bear its propor- 
tionate share of the burdens of the 
federal government. 

The Republicans therefore carried 
out a Democratic plank in submit- 
ting the Sixteenth Amendment for 
ratification! The Sixteenth Amend- 
ment gave Congress the power asked 
for but placed no limits upon its ex- 
ercise. Note that the Democratic 
plank said “proportionate”—not 
“progressive”. In this respect, the 
Republicans outdid the Democratic 
platform. The word “proportionate” 
is a practical limitation on the power 
to tax, for no proposal to tax all in- 
comes regardless of their size, at the 
same rate and as high as 40 or 50 or 
80 or 90 per cent could possible be- 
come law. A proportionate income 
tax is one in which all incomes are 
taxed at the same per cent. The nor- 
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mal income tax is an example. A 
progressive income tax is one in 
which the rate of per cent increases 
as the amount of income increases. 
The surtax is an example. The 
Democratic Party in 1908 did not 
propose a “progressive or graduated” 
tax as previously demanded by the 
socialists as far back as the Commu- 
nist Manifesto of 1848. That came 
later under both Democratic and Re- 
publican administrations. The first 
tax after the adoption of the Six- 
teenth Amendment, the law of Octo- 
ber 3, 1913, was progressive, although 
only from | to 6 per cent. 

The Sixteenth Amendment reads 
as follows: 

The Congress shall have power to 
lay and collect taxes on incomes, from 
whatever source derived, without ap- 
portionment among the several States, 
and without regard to any census or 
enumeration. 

The amendment said nothing 
about a proportionate income tax. 
Chis opened the door to progressive 
or graduated taxes. 

When the case of Pollock v. Farm- 
ers Loan and Trust Company was 
decided, no one seriously contended 
that Congress could not tax incomes 
under the Constitution. That was 
freely admitted. The crux of this 
famous case which divided both the 
court and the country into warring 
camps, as no case had done since 
Dred Scott was sent back to slavery, 
was whether Congress could tax in- 
comes “without apportionment 
among the several states and without 
regard to any census”. The Court 
said it could not. 

The Sixteenth Amendment gave it 
that power. Why, then, did earnest 
and farsighted men believe that such 
an amendment would inevitably lead 
to “a war of the poor against the 
rich, a war constantly growing in 
intensity and bitterness’? In short, 
what great values did the majority 
of the Court seek to preserve fifty- 
eight years ago by holding that if 
Congress did tax incomes, it must 
apportion the federal levy among the 
several states in proportion to their 
populations? 

The issue in the Pollock case was 
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whether an income tax on rents, 
interest, dividends, etc., is a direct 
or indirect tax within the meaning ol 
the Constitution. The Court held 
that it was a direct tax. But the Con- 
stitution said that “No capitation, 
[poll] or other direct Tax shall be 
laid, unless in Proportion to the 
Census”, Article 1, Section 9, Clause 
4. As the tax was held to be direct 
and had not been laid in propor- 
tion to population, it was unconstitu- 
tional. 

But what has this to do with a war 
of the poor against the rich? The 
answer is that if an income tax passed 
by Congress were apportioned among 
the states according to the census, 
the natural and inevitable resistance 
to its collection would (in the Court's 
opinion) prevent the tax rate from 
ever becoming excessive. This be- 
cause a poor state, in proportion to 
its population, would have to pay as 
much federal income tax as a rich 
state with the same number of peo- 
ple. It would aot permit the confisca- 
tion of the wealth of the few by the 
votes of the many. In short, the 
Court’s interpretation of the Consti- 
tution preserved the effecttve power 
to resist the imposition of excessive 
federal income taxes. Incidentally, it 
would also enforce economy in the 
Federal Government, and so preserve 
that “wise and frugal government” 
which Jefferson in his first inaugural 
said was essential to liberty. 

So intent were our forefathers on 
preventing the swallowing up of the 
states, the socialization of the young 
nation’s wealth and a war between 
classes that in Article V they forbade 
any amendment to be made with re- 
spect to levying a direct tax unless 
in proportion to the census before 
the year 1808. No doubt they hoped 
that during the twenty-one interven- 
ing years from 1787 to 1808, the 
people would grow to recognize the 
dangers of levying direct federal taxes 
without this practical limitation on 
the power to tax, and would never 
amend the Constitution to author- 
ize such a tax. As long as Clause 4 
of Section 9, Article I stood, a major- 
ity of the poorer voters could not, 
through their representation in Con- 





gress, place a tax on the wealthier 
voters which the poor would escape. 

Che law before the Court in the 
Pollock case was considered to be a 
law of the poor against the rich, not 
because the tax was graduated up- 
ward, but because the tax would fall 
on only an estimated 85,000 people 
in a total population, at that time, of 
some 63,000,000. All the rest would 
escape the tax. 

A speech in Congress made by 
Bourke Cockran, of New York, illus- 
trates this point. Mr. Cockran was a 
leader of the Democratic Party in the 
House of Representatives, and one of 
the great orators of his generation. 
Speaking on the bill in Congress on 
January 30, 1894, Mr. Cockran said: 


The tax is not proposed to raise 
revenue, but to gratify vengeance. . .. 
Che real distinction which commends 
it to the Populist, but which awakens 
the hostility of Democrats, is the dis- 
tinction which it attempts to make 
between the citizens of this country. 
... You place the Government in an 
attitude of hostility to the men by 
whose industry land is made valuable, 
by whose intelligence capital is made 
fruitful. ...It is a situation pregnant 
with evil and with ruin when the 
productive masses, the creators of 
wealth, the architects of prosperity 
have reason to fear that the success of 
of their industry will provoke the hos- 
tility of their government....I have 
always found more demagogy among 
the politicians than among the people. 
I have never known any industrious 
poor man who asked for anything 
more than absolute equality before the 
law.... Democratic institutions must 
perish from the face of the earth if 
they. can not protect the fruits of 
human industry wherever they are, or 
in whatever proportion they may be 
held by the citizens. 

The gentleman from Colorado has 
offered an amendment providing for 
a graduated income tax. ... There are 
hundreds of able demagogues in his 
district who will denounce him for 
the very mildness of his proposal, and 
make his moderation the ground of 
impeaching his fidelity to the Populist 
masses. ... The hope of wealth which 
is universal, is a greater force for 
order than the possession of wealth, 
which is confined to a few....I op- 
pose this bill because it is a manifesta- 
tion of hostility to that desire for suc- 
cess which is the mainspring of human 
activity. 


What we have before us is not a 
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juestion interesting only to histo 
rians and legal antiquarians. In the 
light of today’s events, it ranks in 
importance in the domestic field al- 
most as does the atom bomb in the 
field of foreign relations. 

This point is highlighted by the 
view taken by President Truman in 
his veto of the tax reduction bill on 
June 16, 1947. He said: 

\n adjustment of the tax system 
should provide fair and equitable 
relief for individuals from the present 
tax burden but the reductions pro 
posed in H.R. | are neither fair nor 
equitable. H.R. 1 reduces taxes in the 
high income brackets to a grossly dis 
proportionate extent as compared to 
the reduction in the low income brack 
ets. A good tax reduction bill would 
give a greater proportion of relief to 
the low income group. 

The rationale of this statement can 
be illustrated by supposing that a 
previous tax law had raised Peter's 
income tax by 100 per cent and 
Paul’s by 20 per cent. A new law to 
relieve these burdens “‘should’”’ re- 
duce Paul’s tax by a higher per cent 
than Peter’s! If it completely wiped 
out the previous increases for both 
men, it would be “grossly dispropor- 


tionate”™! 


In short, income taxes 
should be graduated upward, but any 
reduction should be graduated down- 
ward! 
Income Tax Rates Range 
from 22.2 Per Cent to 92 Per Cent 
Income tax rates on individual in- 
comes in 1953 (normal plus surtax) 
range from a minimum of 22.2 per 
cent on net incomes of less than 
$2,000, to 92 per cent on incomes of 
$200,000 and over. The difference 
between 22 and 92 is a measure of 
that “war of the poor against the 
rich” which Justice Field and Con- 
gressman Cockran foresaw. With the 
passage of the Sixteenth Amendment, 
\merican citizens have no constitu- 
tional right to keep a single dollar 
of their incomes. 

One plank of the Communist Man- 
festo of 1848 has been achieved. It 
reads: “A heavy progressive or grad- 
iated income tax”. Another plank in 
hat Manifesto calls for the “applica- 
ion of all rents of land for public 
urposes”. That word “all” means a 


100 per cent tax on rents, or the out 
right “abolition of property in land”. 
Another calls for the “abolition ol 
all rights of inheritance’. We are 
approaching this with a federal estate 
tax reaching as high as 77 per cent. 

A great and vital question today 
is whether a political system based on 
the Rights of Man, as against the 
Power of the State, can long survive 
when the unlimited power to tax is 
coupled with the unlimited power to 
vote—that is, when the majority, 
through their representatives, can 
levy taxes On a minority at rates 
which the majority do not pay. 

That the war has “become larger 
and more sweeping”, as Justice Field 
predicted, is shown by a simple com- 
parison of the first federal graduated 
income tax of 1913 with the present 
tax. 

The increase of the “‘real’’ burden 
of income taxes is further shown by 
comparing the purchasing power ol 
the 1913 dollar—136.6 cents—with 
that of today’s dollar—53.0 cents. Ap 
plying this to the exemption then 
and now, we have the following: 

1913, exemption, $3,000 times 
$4,098 

1953, exemption, $600 times 53.0 
cents = $318 

Measured by dollars of the same 


136.6 cents = 


purchasing power the “real” exemp- 
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Samuel B. Pettengill now lives in Evans- 


ton, Illinois, after many years of practice 
of the law in South Bend, Indiana. He 
served as a representative from Indiana in 
Congress from 1931 to 1939. He is the 


author of several books. 





Many state and municipal govern- 
ments have constitutional ceilings on 
the power to tax and the power to 
incur debt. The Federal Government 
has none. The Bill of Rights in the 
Constitution places limits on the 
power of the Federal Government 
over the life, liberty, property, reli- 
gious freedom, etc., of the people. 
There is now no limitation on its 





Exemption for single person 
Lowest individual tax rate 
Highest individual tax rate 

Highest corporate tax rate 


1913 1953 
$3,000 $600 
1%, 22.2% 
7%, 92%, 
1% 82% 





tion now is only a little more than 7 
per cent of the 1913 exemption. In 
other words today’s exemption of 
$600 should be $4,098 to be worth as 
much in cost-of-living goods as the 
1913 exemption. 

Nor should we overlook the fact 
that thirty-one state and many city 
governments are now taxing incomes. 
In a few places, the citizen pays three 
income taxes, city, state and federal, 
the total weight of which is some- 
what lifted by allowing city and state 
income taxes as credits in computing 
the federal tax. 


power to tax either their incomes or 
estates at death. At this point, a 
statement by the United States Su- 
preme Court should be recalled: 
“The theory of our governments, 
state and national, is opposed to the 
deposit of unlimited power any- 
where.” 

Before proceeding further, an item 
from European history throws a great 
white light on the course of human 
events today. In feudal Prussia in 
1748—when George Washington was 
only 16 years old—a decree was issued 
that henceforward the feudal serf 
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could be forced to work for his lord 
only four days a week. The other two 
days of the work-week he was a free 
man. He could work for himself and 
family around his hovel, or garden 
patch, and with the pigs and chick- 
ens, or whatever else the feudal lords 
of his time permitted him to call his 
own. This decree was known as a 
sort of “emancipation proclamation” 
115 years before Lincoln freed the 
slaves. 

The labor of the serf was a species 
of tax not paid in money. It was paid 
in the forced labor he was required to 
render his lord. Similarly, Americans 
were at one time permitted to pay 
some of their local taxes, not in 
money, but in labor by “working out 
the tax” in highway repairs. 

But after this “emancipation”, the 
forced labor of four days out of six 
still amounted to a tax of 66 per cent 
on the serf’s right to live. You will 
not fail to note that any person or 
business company today paying a 
tax of as much as 66 per cent of his 
total income is, from that standpoint, 
in exactly the same position as the 
“emancipated” feudal serf in Prussia 
200 years ago! Many of the large busi- 
ness companies, and some individuals 
are now paying 66 per cent or more. 
The per cent of earnings, after taxes, 
which business companies are now 
permitted to retain to finance expan- 
sion and more and better jobs, is the 
smallest ever known in American 
history. 

This gives point to such phrases as 
“Taxation Is Slavery” or ““The Road 
to Serfdom”’. 

It is plain that if government taxed 
incomes 100 per cent, and then kept 
the people alive with ration cards at 
state commissaries, as masters once, 
in effect, maintained their slaves, it 
would make little difference whether 
property was completely confiscated 
and socialized or whether deeds and 
paper titles to private property con- 
tinued to be recognized. Everyone 
would then work for the state as the 
slave in the Old South worked for 
his master. The substance of freedom 
would vanish even if sweet political 
perfume were still poured over the 
word itself. 
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Or, suppose all incomes were not 
taxed 100 per cent. Suppose that the 
excess of all incomes over $5,000 a 
year were taxed 100 per cent. The 
result would be essentially the same. 
The savings that furnish the capital 
for new or expanding privately 
owned business would be almost 
completely confiscated. This would 
make it impossible for a free market 
economy to function. The state 
would, of necessity, become the sole 
source of capital, credit and payrolls 
—and as a consequence the master 
of the jobs of those in the brackets 
under $5000 whose incomes were ex- 
empted from the tax! For as Kipling 
wrote: 

This is the law and the law shall run 

Till the earth in its course is still, 

And the ages, trickling one by one, 

The cup of time shall fill, 


That he who eateth another’s bread 
Shall do that other’s will. 


Income Tax Can Lead 

to Slavery 

This point is important because mil- 
lions of Americans have no real fear 
that their Government would ever 
by force and violence actually seize 
and expropriate the legal titles to 
their farms, homes, places of busi- 
ness and life’s sweat—as in Russia— 
but do not realize that practically the 
same result can be, and is being, 
achieved by the more gradual, and 
subtle, process of taxing away their 
incomes. As Alexander Hamilton 
said in the Federalist, “A power over 
a man’s subsistence amounts to a 
power over his will.” 

The Communist Manifesto of 1848 
—now rapidly being adopted by 
many so-called Democrats and Re- 
publicans—not only called for “a 
heavy progressive or graduated in- 
come tax”, and the “abolition of all 
rights of inheritance”, but also for 
the “centralization of credit in the 
hands of the state by means of a na- 
tional bank with state capital and an 
exclusive monopoly”. The multitu- 
dinous lending agencies of the Fed- 
eral Government are rapidly central- 
izing credit. 

These principles are advocated in 
many different ways today—such as 
a CIO proposal in 1949 that mar- 


ried couples with two children be 
entirely exempted from federal in 
come taxes unless their income ex- 
ceeds $4,200 and that the tax on 
higher incomes be increased still 
more. Another CIO demand is that 
income taxes on the lower incomes 
be included by the Bureau of Labor 
Statistics in computing the commod- 
ity price index. Then, as the cost of 
living goes up, wages would go up 
under an escalator clause. This 
would practically exempt their mem- 
bers from all increase of federal in- 
come taxes! 

When the Sixteenth Amendment 
was before Congress in 1909, it was 
urged that a 10 per cent limitation 
be placed in it. This was laughed off 
on the ground that it was absurd to 
think that incomes would ever be 
taxed as high as 10 per cent! How 
naive can statesmen be? In submit- 
ting the 1913 law, the Ways and 
Means Committee of the House was 
sure that the new system would lead 
to “rigid economy in expenditures”! 

We return to the prophecy of 1895 
foreshadowing the great issue of in- 
dividualism or collectivism which 
confronts all mankind today. On the 
one hand, “Nothing above the State; 
nothing outside the State; nothing 
against the State”, as Mussolini ex- 
pressed it, or as stated, believe it or 
not, by Richard E. Danielson, Presi- 
dent of the Atlantic Monthly Com- 
pany, “In all rights, the individual 
is nothing, the public everything. . . . 
As an individual you have no right 
or claim to anything.” (Atlantic 
Monthly, February, 1947.) On the 
other hand, we have the noble words 
of the Declaration of Independence, 
that “All men are created equal” 
(the citizen and the government ofh- 
cial), and “are endowed by their 
Creator with certain unalienable 
Rights” to secure which “Govern- 
ments are instituted among Men”. 

“To Have and To Hold”, as ex- 
pressed in title deeds since Colonial 
times, has been one of the great 
driving forces that have built this 
country. Is the holding of any part 
of what a man makes any longer an 
“unalienable right’? With tax rates 

(Continued on page 521) 















Qi 


by G 


® Deec 
and thi 
live in 
lawyer: 
deals v 
90 per 





® Sinc 
zation, 
thougt 
the bu 
stone, | 
later o 
ments 
import 
scarcel' 
is not 
writter 
ticket t 

But 
ment n 
ficial © 
contair 
the est 
we all 
are bei 
which ; 
site—th 
which | 
docume 
wills, m 
lots, ch 
involvil 
confron 
System « 

Becat 
tance o: 









m- 
ual 
ght 
ntic 
the 
rds 
nce, 
ial 
offi- 
heir 
ible 
ern- 


ex- 
nial 
reat 
this 
part 
r an 
rates 
521) 








Questioned Document Examiners: 


A New Profession Has Lawyers 


by George J. Lacy + Secretary of the American Society of Questioned 


® Deeds, wills, contracts, checks, bonds, election ballots, even letters are often valuable, 
and there is always a temptation for someone to forge or alter such documents. We 
live in a scientific world, and when questions of the authenticity of documents arise, 
lawyers usually turn to scientists. Mr. Lacy is a member of the “New Profession” which 
deals with such questions. It is interesting to note that, according to Mr. Lacy’s figures, 
90 per cent of the clients of this new profession are lawyers. 





# Since early in the history of civili- 
zation, documents have portrayed the 
thoughts, the ideals, the history and 
the business transactions of man. On 
stone, clay, palm leaves, papyrus and 
later on parchment and paper, docu- 
ments have played an increasingly 
important role until today there is 
scarcely a business transaction which 
is not evidenced in some way by a 
written document, from a luncheon 
ticket to a will involving millions. 

But what is a document? A docu- 
ment may be defined as being an of- 
ficial or authoritative paper which 
contains proof for information and 
the establishment of facts. However, 
we all know that many documents 
are being prepared and used today 
which attempt to do just the oppo- 
site—they attempt to establish that 
which is not a fact. These spurious 
documents may be deeds, contracts, 
wills, marriage licenses, election bal- 
lots, checks, or they may be writings 
involving a myriad of matters which 
confront us in our present complex 
system of living. 

Because of the increasing impor- 
tance of documents, succeeding gen- 


erations have produced inventive 
men who have made improvements 
in the methods of making paper, ink, 
writing instruments and other ele- 
ments of documents. Likewise, the 
number of counterfeiters, or forgers 
who fabricate or alter documents has 
seemed to increase with each genera- 
tion. But the first fifty years of this 
twentieth century has seen the de- 
velopment of a profession, the chief 
work of which is the discovery of for- 
geries and their exposure. The prac- 
titioners of this unique profession 
are called questioned document ex- 
aminers. 

Early in the twentieth century doc- 
ument examiners had worked and 
studied and demonstrated so well the 
worth of their knowledge that their 
services were used more and more, 
and they became more eminent. 
Their expert opinions regarding the 
validity or spuriousness of docu- 
ments in question were given more 
and more credence in the courts of 
law. In an introduction to the first 
edition (1910) of Albert S. Osborn’s 
book, Questioned Documents, Pro- 
fessor John H. Wigmore, Dean of 





as Clients 


Documents Examiners 


Northwestern University Law School 
and author of Wigmore on Evidence, 
said: 

...If judges and lawyers can _thor- 
oughly grasp the author’s faith in the 
value of explicit, rational data for 
expert opinions, the whole atmosphere 
of such inquiries will become more 
healthy. The status of the expert will 
be properly strengthened, and the 
processes of a trial will be needfully 
improved. ... 

Mr. Osborn, who is considered by 
authorities to have been the inter- 
national dean of questioned docu- 
ment examiners, spent his lifetime 
in extensive research and study con- 
cerning the problems involved in 
the examination of documents in 
question. For many years he studied 
and delved into the intricacies of 
handwriting and typewriting identi- 
fication and the labyrinth of related 
matters. To a great extent it was 
through his continued efforts and 
through his stimulation of the inter- 
est and collaboration of others that 
a scientific approach to this work was 
developed and to use Mr. Osborn’s 
own words “A New Profession” was 
born. 

For many years a small group of 
men met informally with Mr. Os- 
born to discuss ways of improving 
the discovery and proof of facts in 
handwriting and typewriting identi- 
fication and to consider probieims in- 
volving erasures, alterations, paper, 
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writing instruments and inks. As an 
outgrowth of these meetings, the 
American Society of Questioned Doc- 
ument Examiners was founded un- 
der Mr. Osborn’s leadership. The 
preamble to the Constitution of this 
Society reads: 

Proof of the facts relating to ques- 
tioned document problems has gradu- 
ally become very important in the 
administration of justice. This prog- 
ress has been due to the application of 
science to the discovery and proof of 
facts in handwriting, typewriting, ink, 
paper and other problems concerning 
documents and to improved laws and 
legal procedure. Due to these changes 
it is now possible to make a disputed 
document trial a judicially supervised 
scientific inquiry to determine the 
facts. In order to continue and in- 
crease this progress, a permanent or- 
ganization of qualified document 
examiners is desirable and is now con- 
stituted, September, 1942. 

As further stated in the Society’s 
Constitution, membership is by in- 
vitation only and is limited to per- 
sons of high and steadfast moral 
character with a thorough technical 
training in questioned document 
work. Ail prospective members of 
the Society are invited for a period 
of two years to be guests at the an- 
nual compulsory seminar of the 
members. Through this procedure 
the regular members are afforded a 
chance to and 
standards of these guests, and at the 


observe the work 
end of this two-year proving period 
the prospective member may be 
elected to regular membership. 

The annual conferences of the 
American Society of Questioned Doc- 
ument Examiners are usually held 
in cities in which are located one or 
more industries which directly or 
indirectly relate to the profession of 
questioned document examination. 
By visiting the plants and observing 
the details of the manufacture of pa- 
per, typewriters, inks, writing instru- 
ments, carbon papers and the like, 
these men become better qualified to 
scientifically answer questions re- 
garding those things which make a 
document. 

The motto of this Society is “Jus 
tice Through Science”, and this in- 
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scription appears in their ofhc ial 
seal. The members pledge themselves 
to maintain the ethical, educational 
and technical standards of this pro- 
fession; to foster scientific research 
and the development of scientific in- 
struments and processes; to find and 
assist in training worthy prospective 
members and to create confidence in 
this important field of work through 
exemplary conduct. 


Questioned Document Examiners 
Are More than Handwriting Experts 


Although questioned document ex- 
aminers are commonly known as 
handwriting experts, actually qual- 
ified questioned document examiners 
are much more than that. In today’s 
practice of their profession, these 
specialists are required to have 
knowledge of certain sciences, as well 
as to be proficient in the use of 
the many scientific instruments em- 
ployed in their work. Since the 
average person is quicker to believe 
that which he than 
merely that which he hears, a thor- 
ough knowledge of document pho- 


sees rather 


tography is extremely important. By 
the use of enlarged photographic ex- 
hibits in conjunction with their tes- 
timony, qualified document examin- 
ers are able to actually make the doc- 
ument speak for itself. Thereby the 
judge or jury is able to see and fol- 
low the reasons for the opinion ol 
document specialists.! 

Because of the fact that these spe- 
cialists are required to give thei 
opinions in the courts of law, they 
are well versed in the proper presen- 
tation of testimony respecting ques- 
tioned documents and the rules ol 
evidence pertaining thereto. The 
close collaboration of trial attorneys 
with these document specialists has 
resulted in the exposure of various 
methods of chicanery and has saved 
individuals and corporations literal- 
ly millions of dollars. 

Some of the many questions sub- 
mitted to the questioned document 
examiner and which he is usually 
able to answer are as follows: Is the 
signature genuine? Is the handwrit- 


ing in the body of the document gen- 
Was the 
written by a certain suspected per- 


uine? anonymeus letter 
son? Are there any material erasures 
or alterations? Was a certain writing 
written before or after the paper was 
folded? Is there any fraudulent sub- 
stitution of pages? Was the writing 
continuously written in the ordei 
that it appears? Was more than one 
kind of ink used in writing the docu- 
ment? Is the paper as old as the date 
the document bears? What was the 
original writing obliterated by blot- 
ting out? What make of typewriter 
was used to write the document? Was 
the typewriting written on a particu- 
lar typewriter? Is the typewriting 
consistent with the date of the instru- 
ment? Was the page written continu- 
ously without being removed from 
the typewriter? Was the same type- 
all of the 
pages? Were any sentences, phrases, 
words, letters or figures added to the 
original writing? 


writer ribbon used on 


Furthermore, the qualified docu- 
ment examiner is prepared to give 
pretrial help to the lawyer who is on 
the equitable side of a questioned 
document case. He may assist the 
attorney in the following matters: 
(a) selection of fair and suitable 
standards of comparison; (b) order 
of questioned document proof; (c) 
introduction and use of photograph- 
ic enlargements; (d) suggested direct 
examination for lay and expert wit- 
nesses; (e) cross-examination of op- 
posing 
whose opinions are incorrect; (f) 
suggested questioning in depositions 


lay and expert witnesses 


or discovery proceedings. 
Through scientific procedures 
these specialists have done much to 
further the administration of justice 
in litigations of both large and small 
import. Probably the best known 
case in the last fifty years in which 
questioned document examiners 





1. Boyd v. Gosser, 78 Fla. 64. 82 So. 758 (1919) 
. But the error in the conclusion arrived at 
upon the first hearing consisted in treating the 
testimony of the . . . expert on handwriting, Wm 
J. Kinsley, os merely opinion evidence. It was some- 
thing more than the mere opinion of the witness 
It was a detailed statement of facts . . . which 
were revealed by the use of mechanical instru- 
ments and scientifically established to the degree 
of demonstration. So the decree is reversed." 
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have taken an important part is the 
Lindbergh kidnaping case. During 
the trial of Bruno Hauptmann, eight 
of the leading document examiners 
of the United States? testified for the 
State of New Jersey regarding the 
handwriting in the ransom notes. 
Through demonstrative photograph- 
ic exhibits used in conjunction with 
their testimony, these specialists were 
that Bruno Richard 
Hauptmann wrote the ransom let- 
ters. 

Probably one of the least known of 
the services which these qualified 
document examiners are prepared to 


able to show 


render is the deciphering of writing 
in documents which have been ex- 
posed to extreme heat and have be- 
come charred to the extent that they 
can not be read. A few years ago a 
document examiner was submitted 
the charred remains of the contents 
of a bank safe deposit box; he was 
asked to determine, if possible, the 
identity of the charred pieces of 
paper. After the application of vari- 
ous methods and with the exercise 
of a great deal of care and patience, 
the specialist was able to decipher 
and photographically demonstrate 
that the documents which were taen 
only thin sheets of carbon, had origi- 
nally been stock certificates. He was 
able to show the name of the com- 
pany by whom they were issued, the 
serial number of the certificates, the 
number of shares, the par value, the 
name of the owner and the date of 
issue of the certificates. 

Genuine Signature Does Not Prove 
That Document Is Genuine 


\ genuine signature to a document 
does not necessarily mean that the 


document is genuine. Recently a 
typewritten twenty-year promissory 
note for one hundred thousand dol- 
lars was submitted to a corporation 
for payment. The corporation ques- 
tioned the validity of the note and 
it was submitted to an examiner ol 
questioned documents. During the 
examination of this document in the 
laboratory of the specialist, he found 
that the signature to the note was 
unquestionably genuine. An exami 
nation of the typewriting revealed 
that the type face was of Underwc od 
design but that this particular de- 
sign was not manufactured until five 
years subsequent to the date on the 
note in question. Further examina- 
tion of the document revealed that it 
had originally been a genuine docu- 
ment of an entirely different nacure. 
The writing had been cleverly eradi- 
cated and the one hundred thousand 
dollar note typed over the eradica- 
tion. 

When the person who presented 
the note for payment was advised of 
these findings, he claimed that the 
note was found among the old papers 
of an estate of which he was the ad- 
ministrator. Further investigation by 
the examiner revealed that the note 
had been typed on the administra- 
tor’s personal typewriter, kept at his 
residence. The claim was emphati- 
cally rejected. 

Fortunately a document is some- 
thing tangible. It can be seen. It can 
be investigated. It can be studied 
under the revealing microscope. It 
can be measured by instruments of 
precision. It can be photographed by 
the aid of ultraviolet light or by 
infrared rays. An experienced mind 


Announcement of 1953 Award of 
Merit Competition 


® The 1953 Awards of Merit will be made to the state 
and local bar associations reporting the most outstand- 
ing activities, other than administrative or routine, 
initiated or reaching full development since September 


1, 1952. 


The Responsibility of the Lawyer 





George J. Lacy is a native of Texas, who 


received his education in the Houston 
public schools and had specialized edu- 
cation at Northwestern University and the 
University of Houston. He first began 
studying the science of handwriting iden- 
tification in 1916 and has maintained an 
office and laboratory in Houston for the 
last twenty-five years. 





trained to accurately observe and 
correctly interpret the most minute 
evidence can be brought to bear on 
the subject. If genuine, a document 
in question will survive these tests; 
if it does not, spuriousness can be 
exposed. 

The American Society of Ques- 
tioned Document Examiners is fur- 
thering the ends of justice by foster- 
ing the advancement of the New Pro- 
fession dedicated to the detection of 
fraud and proof of genuineness in 
documents. 





2. Seven of these document examiners became 
charter members of the American Society of Ques- 
tioned Document Examiners. 


July 20, 1953, is the final date for filing entries. Appli- 
cation forms may be secured at the Headquarters of the 
American Bar Association, 1140 North Dearborn Street, 


Chicago 10, Illinois. 
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The Responsibility of the Lawyer: 


Will the Profession Accept It? 


by Ben R. Miller - of the Louisiana Bar (Baton Rouge) 


= Mr. Miller points out that the improvement of the legal profession and of the 
standards of judicial administration must always be the first of the lawyer's respon- 
sibilities—and yet, he asks in effect, how many states have adopted the American 
Bar Association plan for judicial selection? What is being done to stop the practice 
of appointing federal judges according to political party instead of solely on merit? 
Mr. Miller sets forth a checklist by which you can determine how well you and 
your local bar association are meeting the obligations of the lawyer. 





® First let me say that though I be- 
lieve in the necessity of mighty deeds 
by those equipped to perform them, 
I know that it is the unsung contin- 
ued efforts of men of modest talents, 
but deep convictions, which slowly 
but steadily advance and improve 
our democratic institutions in gen- 
eral and our courts in particular. 
There will always be much to be 
done to perfect our agencies of gov- 
ernment because, being manned by 
humans, they will never be perfect, 
but lest you look too longingly to the 
past, permit me to quote from a dis- 
tinguished American: 
Such a dearth of public spirit and 
want of virtue, such stock-jobbing and 
fertility in all the low arts to obtain 
advantage of one kind or another, 
I never saw before and pray to God 
I may never be a witness to again. 
I tremble at the prospect. Such a 
dirty, mercenary spirit pervades the 
whole that I should not be surprised 
at any disaster that may happen.! 
That was not a Republican candi- 
date for office in 1952—or even in 
1940. That was General George 
Washington. 
Samuel Chase, while a member of 
the Continental Congress, attempted 
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to corner the supply of flour during 
the war. Historians are generally 
agreed that large numbers of the Sen- 
ators and Congressmen personally 
profited from their vote in favor of 
redemption at face value of the de- 
faulted state securities and the nearly 
worthless Continental currency. Both 
Daniel Webster and Henry Clay were 
counsel for the Bank of the United 
States at the time its charter came 
up for renewal. Also, while still in 
Congress, Webster accepted a ‘“‘mem- 
orial” of $37,500 from New England 
businessmen and represented foreign 
claimants for damages to American 
shipping during the War of 1812. It 
should be stated that apparently no 
effort was made to conceal these 
facts.? 

I firmly believe that there has been 
a slow, sometimes halting, but over- 
all a steady advance in the standards 
of government in America. But as 
long as there are any defects in any 
of our governmental institutions it 
is the task of all citizens and particu- 
larly those of the legal profession to 
seek improvement. And we must face 
the fact that rightly or wrongly, and 
most often wrongly, the people's 


faith in the integrity of those in gov- 
ernment has been greatly weakened 
in modern times. Perhaps the greatly 
increased literacy of the people and 
the great avenues of modern public 
information, account for the paradox 
that the people have become so cyni- 
cal with so little cause. Take our own 
profession: Every survey which has 
been made in recent years shows that 
the lawyer has lost the high place he 
once held in the public esteem. But 
even more disturbing, according to a 
national poll taken in 1939 by the 
American Institute of Public Opin- 
ion Surveys, 28 per cent of the people 
did not believe the judges of their 
municipal or local courts to be hon- 
est. 

The overwhelming majority of 
lawyers and of judges are honest men, 
going about their daily tasks con- 
scientiously and diligently. We know 
that working through their local and 
state bar associations, and through 
the American Bar Asociation, lawyers 
of widely divergent ages and locali- 
ties have steadfastly sought to im- 
prove the profession and the judici- 
ary. Men such as Arthur T. Vander- 
bilt, Chief Justice of New Jersey, 
John J. Parker, Chief Judge of the 
Court of Appeals for the Fourth Cir- 
cuit, Alfred P. Murrah of the Court 
of Appeals for the Tenth Circuit, 
and Harold R. Medina, of the Court 





l..As quoted in The Annals of The American 
Academy of Political and Social Science (March, 
1952) page 3. 

2. Annals, supra, page 5. 
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of Appeals for the Second Circuit, 
are but a few of those who even now 
are working to improve judicial ad- 
ministration. But men occupying 
smaller positions—and you will no- 
tice I do not say smaller men—are 
equally active. 

What is our responsibility as law- 
yers and judges in the administration 
of justice and the protection of our 
form of government and wherein 
have our footsteps dragged? Foremost 
we should realize that we best serve 
our form of government by improv- 
ing ourselves and our own integral 
professional place in our democracy 
—our profession as lawyers and of- 
ficers of the court, and the courts 
themselves. It is a tragic experience 
to see able men become so concen- 
trated on great movements that they 
fail as individuals. Distinguished cit- 
izens, for example, often will lead 
youth movements in their communi- 
ty and yet so neglect their own paren- 
tal duties that they rear a juvenile 
delinquent in their own home. So 
first of all, our place as lawyers and 
judges is to raise our own standards, 
improve ourselves. Theodore Roose- 
velt expressed our responsibility in 
this language: “Every man owes some 
of his time to the up-building of the 
profession to which he belongs.” 

The basic responsibilities of the 
lawyer and tests to determine if the 
members of the legal profession of a 
particular state have met their re- 
sponsibilities reasonably well, are ad- 
mirably set out in Chief Justice Van- 
derbilt’s splendid book Cases and 
Materials on Modern Procedure and 
Judicial Administration. Paraphras- 
ing it, these tests include: 

(1) Are the Canons of Ethics ob- 
served by the overwhelming 
majority of the Bar? 

(2) Is there speedy and effective 
procedure for enforcing com- 
pliance with the Canons of 
Ethics, and of discipline for 
their violation? 

(3) Is there really an adequate 
procedure for the defense of 
the indigent who are charged 
with a crime? 

(4) Are we meeting our obligation 
to see that those unable to pay 


for needed legal services none- 
theless obtain them? 

(5) Is there continued effort to re- 
duce the cost of litigation, and 
to eliminate its delays? 

(6) Are the state and local bar as- 
sociations truly representative 
of the lawyers in the respective 
areas? 

(7) Are your bar associations ac- 
tively engaged in promoting 
effective programs for raising 
the standards of judicial ad- 
ministration in this state? 

(8) Do the state and local bar as- 
sociations present to the pub- 
lic the position of the Bar on 
important issues of the day, 
more particularly those relat- 
ing (a) to judicial appoint- 
ment or elections, and (b) to 
government generally? 

(9) Finally, are the lawyers the 
leaders—and for the public 
good—in public and in civic 
affairs? 

There is generally a lack of under- 
standing among the lawyers and the 
Bench, as well as honest differences 
of opinion as to the wisdom, of the 
American Bar Association’s plan for 
the selection and retention of judges. 
Among our obligations is the duty to 
give the public our considered opin- 
ion on the professional qualifications 
of our fellow lawyers who aspire for 
judicial office or for retention in ju- 
dicial office. Do we not collectively 
best know the character, tempera- 
ment and professional ability of our 
brother lawyer? Then why should we 
dodge this responsibility? But this 
expression must be the considered 
opinion of the particular Bar. Hence 
it should be by secret ballot—with the 
results released to the press without 
comment. The efficiency of the secret 
ballot of course depends to an extent 
on the size of the group. 

In Baton Rouge the plan has been 
utilized in one district court appoint- 
ment by the Governor, one district 
court election, one city court election 
and one district attorney's election. 
Our “box score” is an extremely re- 
spectable one. The plan will serve its 
greatest public good when an incum- 
bent judge seeks re-election. If he has 
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been a good judge—fair, diligent, 
courteous—the Bar’s endorsement 
will be overwhelming. Such an in- 
cumbent richly deserves this endorse- 
ment, and he will be in a better posi- 
tion to maintain the proper dignity 
of a judicial campaign. 

Judges and lawyers should con- 
stantly ask themselves these questions 
—and again I paraphrase Chief Jus- 
tice Vanderbilt: 

(1) Do our judges have the highest 
possible reputation for integ- 
rity? 

(2) Do they keep themselves free 
from the entanglements of 
state and local politics? 

Are they punctual in opening 

their courts, diligent and 

prompt in their work? 

(4) Is the atmosphere of their 
courts one of dignity? 

(5) Are the Canons of Judicial 
Ethics overwhelmingly _ fol- 
lowed? 

(6) Are procedural technicalities 
minimized in our system? 

(7) Finally, are the judges collec- 
tively aggressively striving to 
improve the standards of ju- 
dicial administration in our 
state? 


(3 


~~ 


The confidence of the people in 
the integrity of our federal courts 
must be maintained. Appointments 
purely from the ranks of the party in 
power of itself will shake the confi- 
dence of the public—and especially 
if those appointments are rewards for 
party rather than public service. 

Do you realize that Franklin D. 
Roosevelt appointed 106 federal 
judges of whom 98.1 per cent were 
Democrats—in fact all but two, who 
were classified politically as Inde- 
pendents? Truman’s record is per- 
haps only slightly less. But Republi- 
cans can’t condemn this too loudly 
for in a speech before the Legal Club 
of Chicago in 1944, the late Federal 
Judge Evan A. Evans stated his re- 
search showed that of the federal 
judges appointed by Harrison 87.9 
per cent were Republicans, those by 
McKinley were 95.7 per cent Repub- 
licans, by Theodore Roosevelt 95.8 
per cent Republicans, by Taft 82.2 
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per cent Republicans, by Harding 
97.7 per cent Republicans and by 
Coolidge 94.1 per cent Republicans. 
And if it is remembered that when 
Franklin Roosevelt took office over 
90 per cent of the federal Bench (still 
according to Judge Evans) were Re- 
publicans with most of those in the 
South then Democrats by necessity— 
it becomes even clearer that neither 
party can castigate the other with im- 
punity. 

And neither party at its 1952 con- 
vention would include in its plat- 
form this proposed plank which the 
1951 Annual Meeting of the Amer- 
ican Bar Association at the instance 
of John W. Davis urged be adopted 
by both parties: 

A qualified and independent judiciary 
is indispensable to the maintenance of 
a coordinate branch of government 
under our Constitution and to the 
protection of the freedoms and the 
rights of every individual. We com- 
mend the policy of the Judiciary Com- 
mittee of the United States Senate 
during the past six years, irrespective 
of party affiliation, of requesting and 
considering a report and recommenda- 
tion by the Judiciary Committee of 
the American Bar Association on nom- 
inees submitted by the President for 
judicial positions. Such policy shall be 
continued. We pledge that only the 
best qualified persons available shall 
be selected for appointment to judicial 
ofice and recommend that the good 
offices of the American Bar Associ- 
ation shall be availed of to accomplish 
that purpose. 

That this is not too Utopian an ef- 
fort on the part of the American Bar 
Association, is demonstrated by the 
fact that the bar associations in New 
York and Brooklyn have had a sim- 
ilar plan accepted by both political 
parties as to state judicial vacancies 
in those jurisdictions. 

The effort to improve our profes- 
sion and the standards of judicial ad- 
ministration must always be the first 
obligation of lawyers. But our duty 
does not end there. We must give the 
advance warning of and be in the 
forefront to fight dangers to our 
form of government. Our profession- 
al training equips us to do this and 
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our duty to do so is clear. Often these 
will be unpopular and difficult tasks 
—particularly in times of high emo 

tion. Thirty years ago twelve distin- 
guished lawyers led by Dean Roscoe 
Pound agreed as a public service to 
examine the deportation records of 

Attorney General Palmer, and in 
these words warned the American 
people: 

There is no danger of revolution so 

great as that created by suppression, 

by ruthlessness, and by deliberate 
violation of the simple rules of Ameri- 
can decency. 

But did the voice of the organized 
Bar raise itself sufficiently and timely 
when the rights of American citizens 
in California of Japanese ancestry 
were trampled upon in the hysteria 
of World War II? And must we not 
confess we know the dangers inherent 
in the reckless assassination of char- 
acter for political purposes—in the 
un-American doctrine of guilt by as- 
sociation? Yet in September of 1950, 
the editor of the Washington Post 
commented that: 

The American Bar has played little or 
no part in the struggle against the 
degradation of the investigative proc- 
ess—a degradation that has made it 
almost the equivalent of the lettre de 
cachet in pre-Revolutionary France. 

Can we disagree with this state- 
ment: 

Times of great internal stress and 

external danger seem inevitably to 

produce drastic measures and counter- 
measures some of which involve the 
weakening of the foundations of our 
society. I could cite many examples. 

Some of the more prominent ones are 

the Palmer raids during World War 1; 

the refusal to seat 6 duly elected social- 

ist legislators in the State of New 

York; the erection of current Loyalty 

Boards; and the tactics and procedures 

employed by various 

investigating committees. 


congressional 


That quotation is from no left- 
wing magazine. It is from an article 
by William T. Gossett, General 
Counsel of the Ford Motor Com- 
pany, appearing in the October, 1952 
issue of the AMERICAN BAR AssociA- 
TION JOURNAL. 

Finally, do we not as lawyers, and 
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regardless of our political affiliation, 
recognize the basic danger in public 
officials and particularly members of 
legislative bodies, accepting gifts— 
and especially after taking office? Can 
anyone dispute that since a public 
official’s true allegiance and loyalty 
should be to the public, that public 
funds alone should be the source of 
his compensation and of his expenses 
as a public official? To a profession 
which expressly recognizes that one 
cannot have divided loyalty, this 
should be obvious. But it becomes 
crystal clear if we but consider the 
propriety of a judge accepting money 
gifts from the Association of Casualty 
and Surety Underwriters, let us say— 
or from the National Association of 
Claimant’s Attorneys on the other 
hand. 

To sum it up: We all know our re- 
sponsibility. Our only failure is that 
often we won't assume it. 
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= The Cost of Justice 


A by-product of business practices is cost accounting. 
Cost accounting may show that the costs of operating the 
business exceed income, and thus warn that danger lies 
ahead unless economies are effected. 

The administration of justice has never given thought 
to cost accounting. That statement is not intended to 
imply that courts have never taken stock of what it costs 
them to operate, but to indicate that no effort has ever 
been made to ascertain how much it costs to right a 
wrong or to bring justice to one who seeks it. 

In administering justice, there are expenses which the 
litigants must pay and others which the state absorbs; 
and there are still others. All of us are familiar with the 
costly inconveniences to which the witnesses and jurors 
must submit. The costs so far recounted can be ex- 
pressed in terms of dollars and cents, but there are 
many—the hardest to bear—which defy all reckoning 
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in monetary units. They are the anxiety, the mental 
distress and the feelings of uncertainty and frustration 
which many who seek justice experience as the weary 
days drag on and no word comes from the halls of 
justice. 

In this issue of the JouRNAL, Harry D. Nims, whose 
name is favorably known to all who read legal litera- 
ture, discusses the cost of justice. His treatise, ““The Cost 
of Justice,” is concerned not alone with the out-of-pocket 
expenditures, but also with the toll taken in the form of 
mental distress by delay, uncertainty and the vexatious 
practices to which some resort under the shibboleth 
“All’s fair in love and war.” It is high time that our 
profession take note of the cost of justice. Litigation is 
on the decline and has been for a quarter of a century. 
If a business unit, suffering atrophy of like kind, sought 
a lawyer’s advice, it would receive a recommendation 
for cost accounting. Possibly it may be well for us to heed 
our own advice. 


™" The Income Tax 


The members of the House of Delegates of the Ameri- 
can Bar Association have shown their interest in the 
subject of income taxes, as well as their concern in the 
dangers which such power of unlimited taxation can 
present to our national economy. This was indicated by 
the approval which the House gave to a proposed consti- 
tutional amendment designed to place restrictions on 
the unlimited power of Congress in the field of income 
tax legislation. In the absence of such an amendment 
there is no limitation on the taxing power of Congress 
in this field, except such limitation as may exist in the 
discretion of Congress itself. Unfortunately, there have 
been times when congressional discretion was conspicu- 
ous only by its absence. 

Elsewhere in this issue of the JouRNAL will be found 
an article upon this subject written by Samuel B. Petten- 
gill, a former member of Congress and a writer of note. 
His article, which will challenge the interest of the 
thoughtful reader, directs attention to the dangers which 
he shows are inherent in a progressive or graduated fed- 
ral income tax, such as is now followed in our present 
federal tax legislation. Whether you agree in the con- 
clusions reached by the author, your attention will be 
challenged by the results of Mr. Pettengill’s research and 
study which are produced in support of his premises. 

While it may be suggested that the article is one 
which digresses from the lines normally followed by 
writers who contribute to the JouRNAL, we publish it 
with the feeling that it will prove of interest to a sub- 
stantial number of our readers. 
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Books for Lawyers 





Tue COLLECTED WORKS OF 
ABRAHAM LINCOLN. The Abra- 
ham Lincoln Association. New 
Brunswick: Rutgers University Press. 
1953. $115. Nine volumes (including 
Index volume). 

This authentic and invaluable col- 
lection of the writings of Lincoln was 
planned in 1924; at least that was the 
time when the project was an- 
nounced by Logan Hay, President 
of the Abraham Lincoln Association. 
The task of collecting Lincoln's writ- 
ings and public utterances was 
carried on constantly by successive 
executive secretaries of the Associa- 
tion—Paul Angle, Benjamin Thomas, 
Harry Pratt and William Baringer. 
Their successor, Roy P. Basler, is the 
editor of the monumental work and 
the assistant editors are Mrs. Marion 
Dolores Pratt and Lloyd A. Dunlap. 
The editorial work proper was be- 
gun about the time of the opening of 
the Robert Todd Lincoln Collection 
in 1947. The editorial advisers were 
Angle, Thomas and the late J. G. 
Randall. Dr. Thomas, author of the 
recent biography of Lincoln, (re- 
viewed in the February issue of the 
JouRNAL) was not only one of the 
advisers but also reviewed all the 
manuscript. 

The format and the editing of the 
volumes is all that could be desired. 
Explanatory notes follow each item, 
showing the source and explaining 
what led up to Lincoln’s letter or ut- 
terance, with brief but adequate quo- 
tation from correspondence when 
needed for background. This is much 
less confusing and more desirable 
than the method, sometimes em- 
ployed, of strictly chronological re- 
production of writings to and from 
the person whose works are compiled. 

The completeness of this collec- 
tion has added greatly to the stature 
of a great man. The foreword states 


that close to twice as many items as 
have previously been published are 
contained in this collection. Yet sev- 
eral categories of writings, such as 
appointments, nominations, pardons, 
discharge papers, military orders 
(unless known to have been written 
by Lincoln himself), routine pardon 
and clemency endorsements, have 
been excluded; and utterances which 
have appeared only in memoirs, 
diaries and reminiscences have also 
been omitted, since in such cases 
proof of authenticity would be lack- 
ing. Documents pertaining to his 
law cases will be published later as 
a separate work. 

Lincoln writings are the most 
sought for and the most widely scat- 
tered of the writings of our national 
heroes, and private citizens con- 
tributed almost as many of his auto- 
graphed writings as are preserved in 
public institutions. A chronological 
list of forged material and other 
unauthentic items is contained in an 
appendix. 

The first volume extends from 
1830, after Lincoln came to Illinois 
at the age of 21, to August, 1848, 
when he was a Congressman. Half of 
Volume IV and all of Volumes V to 
VIII reproduce his writings and 
speeches during the Civil War— 
everything from addresses now con- 
sidered immortal to brief endorse- 
ments and memoranda and even let- 
ters which he wrote but never 
mailed; for example, the letter which 
he did not send to General Meade, 
expressing his complaint and bitter 
disappointment that Meade had not 
crushed Lee after Gettysburg, when 
Lee was held up by the flooded Po- 
tomac, which, together with our 
victory at Vicksburg, Lincoln said 
would have ended the war. The 
letter itself shows his military sense 
—some would go further and call 
it genius—while his withholding it 





shows his sound judgment. 

In the latter half of the war deser- 
tions became almost epidemic and 
those apprehended were sentenced to 
death. That Lincoln intervened and 
saved many from being executed is, 
of course, well known, but the ex- 
tent of his intervention and the time 
and attention he gave to it are shown 
by comparing the number of his writ- 
ings in a given month wherein he 
suspended the death penalty for mili- 
tary offenses with the total number 
of his writings in that month. During 
the period of thirty days commenc- 
ing with November 20, 1863, for ex- 
ample, of a total of a hundred items 
there were twenty which ordered 
suspension of military sentences, 
practically all of which were sen- 
tences of death for desertion. These 
telegrams and other writings dealing 
with military punishment reveal the 
great heart of Lincoln. He realized 
that military offenders could not go 
unpunished without impairment of 
discipline, but he rebelled at the 
death penalty, particularly in the 
numerous cases of boys in their teens. 
Their punishment was _ severe 
enough, but they were saved from 
death. In one desertion case, in Jan- 
uary, 1864, he wrote an endorsement 
stating that while the case was “a 
very bad one” he had commuted the 
sentence to imprisonment, adding, 
“I did this, not on any merit in the 
case, but because I am trying to 
evade the butchering business lately”. 

The record made in these Civil 
War volumes shows Lincoln's hu- 
manity and tenderness. It also shows 
how intently and unceasingly he fol- 
lowed every movement of all the 
Union armies and intervened when 
he considered it necessary to do so. 
It shows the constant pressure on 
him from all sides and how he met 
it. It shows an able and determined, 
yet patient, leader. 

The whole record here set forth 
shows, as stated in the foreword, “the 
slow and constant development of a 
great mind and personality”. It re- 
veals our greatest President. 

BENJAMIN M. PRICE 


Chicago, Illinois 
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STrRIKES—A STUDY IN INDUS- 
TRIAL CONFLICT. By K. G. J. C. 
Knowles. New York: Philosophical 
Library. 1952. $8.75. Pages 330. 


Srupies IN AUSTRALIAN LA- 
BOUR LAW AND RELATIONS. 
By O. de R. Foenander. Melbourne 
University Press; New York: Cam- 
bridge University Press. 1953. $5.00. 
Pages xxix, 242. 

For over a quarter of a century 
Congress has been struggling with 
the regulation of labor-management 
relations to the end that the orderly 
processes of bargaining 
may afford to labor fair wages and 


collective 


decent working conditions, to busi- 
ness a fair margin of profit, and dis- 
courage the use of strikes and lock- 
outs while preserving the right to 
resort to such measures if negotia- 
tions break down. In the last nation- 
al election both presidential candi- 
dates pledged themselves to sponsor 
alterations in the Labor-Manage- 
ment Relations Act of 1947. Legis- 
lation on this subject will be among 
the most important and controversial 
work of the present Congress. 

Mr. K. G. J. C. Knowles’ treatise, 
Strikes—A Study in Industrial Con- 
flict, is a book for the specialist in 
labor relations. The book is an un- 
emotional, objective analysis and 
evaluation of statistics pertaining to 
strikes where such statistics exist and 
of material almost equally imperson- 
al when statistics are not available or 
pertinent. 

Mr. Knowles focuses his attention 
primarily upon British experience 
from 1911 to 1947. The period of 
time selected for study may be re- 
garded as “normal” in the sense that 
it includes ample doses of what we 
like to think is abnormal—two peri- 
ods of feverish war preparation, two 
world wars, a major depression, two 
postwar periods of reconstruction 
and a general strike. 

Although it is organized rather 
than unorganized workers who 
strike, Mr. Knowles finds that the 
growth and amalgamation of trade 
unions, with centralization of con- 
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trol over finances and strike funds, 
together with the evolution of union 
officials who tend to be negotiators, 
so that “both sides now ‘speak the 
same language’ and are interested in 
the first instance in fact-finding rath- 
er than in the assertion of rival 
claims’, have tended to restrict the 
use of the strike weapon and reduce 
the number and length of officially 
recognized strikes. 

These same forces, on the other 
hand, create a rift between the trade 
union officials and the rank and file 
which 
break-away unionism and unofhcial, 


union membership causes 
wildcat, strikes of short duration, 
which appear to be directed as much 
or more against the union officials or 
the government as against particular 
employers. 

While no satisfactory means ol 
curtailing such “unofficial” strikes 
has been worked out, Mr. Knowles 
suggests that they may come to be 
recegnized as “an essential safety 
valve under a system of national 
collective bargaining”. 

The author describes with approv- 
al the growth of employer organiza- 
tions which, from an organizational 
standpoint, he finds to be gaining on 
the trade unions. The employer 
groups encourage the growth of trade 
unions, the unions encourage em- 
ployer organization and the British 
government, it 
both. 


seems, encourages 

In general, strikes have been con- 
trolled not by legal prohibitions, but 
“by the development of a powerful 
union leadership and the evolution 
of voluntary and statutory proce- 
dures for negotiating wages and 
working conditions as well as for 
avoiding disputes’. Negotiating ma- 
chinery is, however, no panacea for 
curing all industrial ills “for whether 
the machinery is used or not depends 
largely on how far rival interests are 
compatible, as well as on the capac- 
ity of both sides to fight”. 

The well-documented and graph- 
ically presented discussion of the dif- 
ferences in number, length and sever- 
ity of strikes from one region to 
another and from one industry to 
another leads naturally into a pene- 


trating analysis of the underlying 
causes of strike activity. These under- 
lying causes are found to be bad so- 


cial conditions, fatigue and frustra- 
tion in industrial work and the in- 
feriority of the worker's position. Of 
these the most difficult for and chal 
lenging to modern industry is the 
second—fatigue and frustration in 
industrial work. After reviewing vari- 
ous devices to mitigate these factors— 
music during work, games and other 
diversions after work—Mr. Knowles 
observes that “distraction is a poor 
substitute for achievement”. 

The immediate causes for strikes 
are often trivial, even wage issues 
merely reflecting underlying causes. 
Workers seem more willing to strike 
over monetary than real wages, and 
high wages are frequently regarded 
as the only possible compensation 
for the frustrations of working life. 

Mr. Knowles’ section on the con- 
sequences of strikes is the weakest in 
the study because of the inconclusive 
character of the statistics on strike 
results and the many intangible ef- 
fects which are not capable of statis- 
tical measurement. 

Unfortunately Mr. Knowles has 
purchased objectivity at the expense 
of “readability”. The book is exces- 
sively dull in places and does not re- 
pay casual perusal. The author in- 
serts quotations from French sources 
without translating them, a practice 
vexing to this reviewer, although 
perhaps not so to the more erudite 
members of the Bar. The material 
is appropriately presented topically 
rather than chronologically, but ref- 
erence is made to dates of significance 
in British labor history without both- 
ering to explain the event for the 
convenience of the reader who is not 
a specialist in British labor history. 
Employer and employee organiza- 
tions are designated by unfamiliar 
initials, and, occasionally, individ- 
uals are mentioned without sufficient 
introduction. 

One infers from Mr. Knowles’ ref- 
erences to American facts and figures 
that he regards American employers 
as somewhat less sophisticated in 
their attitude toward labor disputes, 
American labor as less civilized and 
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American newspapers more emotion 
al than their British counterparts. He 
does not say any of these things ex 
cept the last, but they seem inherent 
in his choice of references. 

No more timely book could be pre- 
sented to lawyers, economists and 
legislators than Studies in Australian 
Labour Law and Relations by O. de 
R. Foenander. 

In 1904 Australia adopted the 
Commonwealth Conciliation and Ar- 
bitration Act, outlawing strikes and 
establishing a system of compulsory 
arbitration in labor disputes. This 
system, as amended in 1926 and 1947 
is functioning today. 

The Commonwealth Parliament, 
like the Congress of the United 
States, exercises limited powers dele- 
gated to it in a written constitution 
by several federated states. Legisla- 
tion by the Commonwealth Parlia- 
ment beyond these specific powers is 
ultra vires and, therefore, void. Each 
state regulates its own intrastate com- 
merce, the power of the common- 
wealth extending only to interstate 
transactions or “external” affairs. 

Regulation of labor disputes by 
the Commonwealth has not, how- 
ever, been based on the “commerce 
power” as in the United States, but 
on a specific grant of power to “make 
laws for the peace, order and good 
government of the Commonwealth 
with respect to conciliation and ar- 
bitration for the prevention and set- 
tlement of industrial disputes ex- 
tending beyond the limits of any one 
state”. 

These studies include the histori- 
cal development of The Common- 
wealth Court of Conciliation and Ar- 
bitration, careful scrutiny of the con- 
stitutional problems involved both 
in connection with limitation of pow- 
ers and the federal system, the eco- 
nomic impact of the awards of the 
Court on the nation, the procedure 
of the Court, the effect of dividing 
the conciliation and arbitration pow- 
ers in 1947, minute examination of 
two recent cases decided by the Court 
—the Forty Hours Case and the Basic 
Wage Inquiry Case of 1950—and ar. 
interesting final chapter on the right 
to criticize the Court. 


Ihe enormous power entrusted to 
the Court appears from this state 
ment: 

...As the State tribunals, industrial 
and otherwise, follow very closely— 
either compulsorily under State law or 
voluntarily—the orders and awards of 
the Federal tribunals, and as the State 
Parliaments in their industrial legisla- 
tion give close attention to the content 
and trend of relevant Federal awards, 
Commonwealth industrial awards, 
when their cumulative direct and indi- 
rect effects are considered, may be 
regarded as decisive in the fixation ol 
living standards in Australia. 

Che primary aim of the Australian 
legislation has been labor peace. This 
reviewer concluded that too high a 
price had been paid for an unattain 
able goal. 

Mr. Knowles, in his study, Strikes, 
points out that legal prohibition ol 
s.rikes has never accomplished its 
avowed purpose. Mr. Foenander ac- 
knowledges that: “The labor situa- 
t on in Australia, at present, is most 
unsatisfactory. The workers are dis- 
contented, the unions aggressive, em- 
ployers resentful, awards and orders 
of conciliation commissioners 
olten defied, while stoppages in the 
factories and elsewhere are frequent.” 

Mr. Foenander attributes this con- 
dition in part to the 1947 legislation 
curtailing the powers of the Court 
and enhancing the powers of the 
commissioners, thereby introducing 
a dualism “into the exercise of the 
Commonwealth general industrial 
authority”. It is an interesting coinci- 
dence that in this same year Congress 
divided the duties imposed by the 
Labor-Management Relations Act 
between the National Labor Rela- 
tions Board and the independent 
General Counsel, dualism apparent- 
ly being the vogue in 1947. 

The author's analyses of the Forty 
Hours Case and the Basic Wage Case, 
with his critical description of the 
presentations by counsel for all par- 
ties should prove instructive and 
provocative. 

This reviewer is of the opinion 
that maximum hours and minimum 
wages are subjects best left to legis- 
lative debate and determination, and 
wages and hours in any given indus- 
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try better fixed by free collective bar- 
gaining than submitted to a court 
lor resolution by judicial process. 

Che compatibility of rival interests 
and the capacity of both sides to 
fight are facts of life insufficiently 
recognized by any system of compul 
sory arbitration. 

As American legislators and law- 
yers prepare to revise the Labor- 
Management Relations Act, these 
two British studies offer a wealth ol 
experience for American considera- 
tion. 

Ihe Australian study is well writ- 
ten, never dull and makes frequent 
reference to American decisions of 
interest to any lawyer. Both books 
should be required reading for those 
in the labor field. 

Mary ELLen Kruc 
Seattle, Washington 


Lawyers: ACCOUNTING 
HANDBOOK. By Christian Oehler. 
Albany: Matthew Bender & Com- 
pany, Inc. 1952. $12.00. Pages v, 915. 
This book may be warmly wel- 
comed as another of the many recent 
efforts in the process of trial and er- 
ror to satisfy the needs of the lawyer 
in the realm of accounting. In Janu- 
ary, 1953, in 39 A.B.A.]. 40, Mr. Shu- 
german’s book was applauded as 
meeting the need of the lawyer for a 
practical understanding of the par- 
ticular accounts reflected in a bal- 
ance sheet and a profit and loss 
statement; Professor Oehler’s work is 
in the same trend. By contrast, the 
books by Amory, of Harvard, by 
Katz, of Chicago, and by Wien- 
schienk and Schapiro, of Yale, deal 
rather with philosophical and legal 
refinements of accounting theory. 
One wonders why so little seems to 
have been achieved in the search for 
the apt choice of method. Writing in 
the Columbia Law Review, April, 
1932, pages 573-622, and referring to 
the experiments at Columbia with 
the subject of accounting as a part of 
its legal curriculum, Berle and Fisher 
began with this premise: “Obviously, 
an attempt merely to teach the de- 
tails of technical bookkeeping lies 
outside the law school field. Equal- 
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ly, however, the well-equipped law- 
yer is obliged to know underlying ac- 
counting principles.” The Harvard- 
Yale-Chicago approach is on the same 
premise. The soundness of the prem- 
ise is seriously questioned. Berle and 
Fisher concluded, in 1932, “that in 
a very real sense there is a body of 
law of business accounting’; and 
since that day the law schools have 
sought to teach that “body of law” 
without supplying the lawyer with an 
adequate foundation in its materials 
—“business accounting”. Unschooled 
and unpracticed in bookkeeping 
techniques, the law-trained mind 
achieves little more than tenuous un- 
derstanding of that body of law. Mr. 
Oehler’s book avoids that error, but 
moves far into the other extreme, as 
will be noted. What the lawyer needs 
is “bookkeeping, plus”; the present 
work supplies the bookkeeping, in 
part, but quite wholly avoids the 
plus”. 

The book is in five parts: account- 
ing, bookkeeping, auditing, prepara- 
tion of tax returns, and estate ac- 
counting. The discussion is centered 
about specific illustrations, and is 
presented with the utmost simplicity, 
replete with repetition. The exam- 
ples range from the peanut vendor's 
modest figure problems to a mag- 
nificently simplified skeleton of the 
balance sheet of American Tele- 
phone and Telegraph Company: a 
vivid demonstration of the basic 
simplicity of accounting. Mystery 
and awe vanish from the income 
statement, too, as Mr. Oehler reduces 
to the simple essentials of a few fig- 
ures the operating statements of the 
Bell System and of R. H. Macy & Co., 
Inc. Much of the accounting section 
of the book is devoted to ratio analy- 
sis, perhaps of more interest to the 
banker, credit man, or other execu- 
tive than to the lawyer. 

In the preparation of tax returns, 
five illustrations are given, complete 
with accounting and other back- 
ground, including worksheets, and 
the final, completed tax returns for 
the sole trader, the retired business- 
man, the member of a partnership, 
the partnership return of income and 
the corporation income tax return. 


“ 


488 American Bar Association Journal 


Not many tax returns for “sole 
traders” could be made in the course 
of a tax season by the lawyer who 
performed all the procedures there 
suggested; obviously, more direct and 
efficient methods can be achieved. In 
the case of the corporation income 
tax return illustrated, on the accrual 
basis, the accountant will look 
askance at the absence of a reserve for 
income taxes of $4,591.38; and both 
accountant and lawyer may marvel 
at the reason assigned for omitting 
discussion of the excess profits tax: 
the preparation of the Schedule EP 
is said to be “largely an arithmetical 
process”. 

The fifth section of the book is on 
estate accounting. In large part, this 
is a labored and repetitious state- 
ment of the ordinary legal procedures 
in the probate of an estate. A filled-in 
Estate Tax Return Form 706 is pre- 
sented; in the Real Estate Schedule, 
the legal description of the property 
is omitted, contrary to the official in- 
structions; at page 813, “Optional 
Valuation”, neither a “Yes” nor 
“No” answer is given, though re- 
quired, and not a word is offered at 
any point on this theme of optional 
valuation, on which so many lawyers 
have serious need for enlightenment. 

Significant omissions are observed. 
In the area of bookkeeping, there is 
no discussion of control accounts, of 
analytical journals, of analytical 
ledgers, of good will and other in- 
tangibles, of the doctrine of “assets 
as unrecovered costs” and the like. 
Alternative methods of dealing with 
the merchandise inventory are not 
given, except for a two-line reference 
to LIFO. Choice of varying methods 
of depreciation is not indicated, ex- 
cept for a footnote reference to a de- 
cision of Mr. Justice Brandeis, the 
sole legal citation in the entire vol- 
ume. It would be helpful to simplify 
the posting rules, the rules of debit 
and credit; to present the five-phase 
bookkeeping formula; and to suggest 
the “in rem” concept, distinguishing 
the “business” from its owner. 

In the area of accounting, the 
omissions are substantial. Little is 
said of the matching of revenues and 
costs; of contingent liabilities; of the 


American Institute of Accountants 
Statements on Auditing Procedure 
and its Accounting Research Bulle- 
tins; of the Accounting Releases of 
the Securities and Exchange Com- 
mission; and of the vital subject of 
how to read the CPA Certificate and 


the CPA report, respecting which 
grave misconceptions are common. 
The CPA Certificate at page 303, dis- 
cussed at page 308, may hardly be 
said to conform to the requirements 
of Statement No. 12 of the Statements 
on Auditing Procedure (dealing with 
inventories), or of Statement No. 23 
(having to do with the opinion in 
the report). 

The preface cautions us that “mat- 
ters of a highly technical nature” are 
intentionally omitted. But should the 
lawyer not be given some vision of 
the great world of accounting beyond 
the covers of the book, some chal- 
lenge to go forward, some insight to 
inspire imagination? The work is 
pedestrian, presented at the high- 
school level, not directed to the dis- 
ciplined, law-trained mind. The em- 
phasis is on mechanics rather than 
on understanding. Principles are rel- 
egated to the background. It is a 
primer more than a handbook. 

The book offers no bibliography. 
There is some lack of precision: at 
page 444, “estimated life” is not dis- 
tinguished from “estimated useful 
life” or “estimated economic life”; 
and the concept of residual value is 
ignored. One of the columns of fig- 
ures on page 708 is added incorrectly; 
and the work is marred by other oc- 
casional typographical errors and 
grammatical errors; at times, the 
style and diction drop to the level of 
the “language of the street”; exam- 
ples may be noted at pages 185, 187, 
202, 245 and 346. 

Louts S. GOLDBERG 


Sioux City, lowa 


Usurpation OF POWER, 
ARCH ENEMY OF INDIVIDUAL 
LIBERTY. By Hamilton A. Long. 
Philadelphia: American Heritage 
Education Corporation. 1952. $1.00. 
(Copies can be purchased from Pur- 
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cell Davison Co., 18 Beekman Street, 
New York, New York.) 

This extremely readable booklet 
is a “refresher course” on the nature 
of our liberties and the historical 
background of the political philoso- 
phy and experiences of the times 
which produced an absolutely new 
concept, viz., a government of lim- 
ited powers, in which, instead of the 
sovereign’s granting rights to the 
individual, the people granted lim- 
ited powers to the government. 

The author is Hamilton A. Long 
and his booklet is published by the 
American Heritage Education Cor- 
poration, “a nonprofit corporation, 
not connected with any other organ- 
ization.” 

In his “Author’s Note”, he states 
that in considering individual liber- 
ty “attention is focused on its arch 
enemy, usurpation of power”, and 
quoting from Washington's ‘“Fare- 
well Address”, that such usurpation 
is “the customary weapon by which 
free governments are destroyed”. 

The discussion is in two periods: 
“1787-1936: A Federal Government 
of Limited Powers”; and “Post 1936: 
A Federal Government of Unlim- 
ited Powers?” 

If the people’s liberties are 
doomed, it will be, he says, because 
of “crumbling from within rather 
than assault from without”. He men- 
tions in particular the universal ten- 
dency of officials to regard not the 
constitutional limits of their power 
but rather “the limits of the people’s 
submissiveness”. The thing our fore- 
fathers feared most of all in their 
approach in planning the new gov- 
ernment was that all governments 
tend to become despotic. 

Regarding Patrick Henry’s state- 
ment, “Give me liberty or give me 
death”, Mr. Long says, “Liberty 
against what”? Such expressions by 
the statesmen of that period were the 
result, he says, of bitter experience 
not only with the tyranny of the 
English king but also, and more re- 
cently, with the tyranny of the ma- 
jority in their own state legislatures. 

In this state of mind the framers of 
the Constitution felt that only by 
the device of a limited power govern- 





s 








ment could the people’s liberties be 
reasonably secure. 


In other words, our forefathers be- 
lieved in setting limits on govern- 
ment’s power so that it could never 
grow into what they feared most—a 
Liberty-killing Monster of Power: 
BIG Government. (Emphasis by the 
author.) 

Moreover, as practical men they 
knew no other type of constitutional 
government could win the support 
of the various states. This approach 
or conception of a limited govern- 
ment was entirely new. Mr. Long 
says: “Limited and decentralized for 
liberty was the motto of the fram- 


ers . 


Government is a poiential monster, 
was the guiding truth not only in 1776 
but also in 1787 in the framing of the 
United States Constitution by the 
Federal Convention in Philadelphia, 
as well as during the 1787-88 ratifica- 
tion debates throughout America in 
and out of the State Constitutional 
Convention, called to consider its rati- 
fication. 


Even so, many, such as Samuel 
Adams and Patrick Henry, urged 
that the limitations prescribed were 
not adequate. Patrick Henry ex- 
claimed: 

Where are your checks in this gov- 

ernment? Your strongholds will be 

in the hands of your enemies. It is on 

a supposition that your American gov- 

ernors shall be honest, that all the 

good qualities of this government are 

founded. . . .Show me that age and 

country where the rights and liberties 

of the people were placed on the sole 

chance of their rulers being good men, 

without a consequent loss of liberty! 
Accordingly the first ten amend- 
ments were promptly adopted. While 
popularly called the “Bill of Rights”, 
the author points out that they are 
in reality a “Bill of Prohibitions” 
against the Federal Government and 
“not a Bill of Rights granted to the 
people”, citing The Federalist (No. 
84). 

In their insistence upon these ad- 
ditional safeguards, Patrick Henry 
and others believed that “it was pure 
fraud to pretend that Government 
(the office holder) is worthy of the 
people’s confidence in respect to its 
being benevolent in the use of pow- 


rs 
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Jefferson, as Mr. Long points out, 
stated in his “Kentucky Resolutions” 
that “It is jealousy and not confi- 
dence which prescribes limited con- 
stitutions”; and “In questions of pow- 
er, then, let no more be heard of 
confidence in man, but bind him 
down from mischief by the chains of 
the Constitution.” 

Thus Mr. Long states: 
By 1787 Americans in general had be- 
come confirmed in their judgment and 
unshakable in their belief that in 
time government always creates tyran- 
ny, that today’s “benevolent” govern- 
ment is sure to be tomorrow’s depot- 
ism, in the absence of effective limits 
and checks on its power. 

The method of the much feared 
usurpation of power was prophesied 
by Jefferson as follows: 

... there is no danger I apprehend so 

much as the consolidation of our gov- 

ernment by the noiseless, and there- 
fore unalarming, instrumentality of 
the supreme court. 
Mr. Long concludes this first period 
as follows: 

From 1787 to 1936, a federal govern- 
ment of limited powers was a key 
element in the governmental picture 
in America, as the foregoing brief 
discussion proves sufficiently for pres- 
ent purposes. 

The period, “A Federal Govern- 
ment of Unlimited Powers?”, begins 
with 1936. 


To help the reader realize the 
fierceness of the assault on our con- 
stitutional barriers and the quite 
revolutionary suddenness with which 
they were broken down, the author 
prints as an appendix a radio ad- 
dress delivered by Franklin D. Roo- 
sevelt in 1930 while governor of New 
York. The Governor had been re- 
quested, he said, “to talk about the 
respective powers of the national and 
state governments to rule and regu- 
late, where one begins and the other 
ends”. Mr. Roosevelt said there were 
a number of vital problems of gov- 
ernment, 

such as the conduct of public utilities, 

of banks, of insurance, of business, of 

agriculture, of education, of social 
welfare and of a dozen other impor- 
tant features. In these, Washington 
must not be encouraged to interfere. 


* > * 
Thus, it was clear to the framers of 
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our Constitution that the greatest 
possible liberty of self-government 
must be given to each State, and that 
any national administration attempt- 
ing to make all laws for the whole Na- 
tion, such as was wholly practical in 

Great Britain, would inevitably result 

at some future time in a dissolution 

of the Union itself. (Italics by Mr. 

Long) 

Yet Mr. Roosevelt, only a few years 
later as President, urged members 
of the Congress to support certain 
measures which he desired, saying: 

I hope your committee will not per- 

mit doubt as to constitutionality, 

however reasonable, to block the sug- 
gested legislation. (Italics supplied.) 

Whether this reversal of attitude 
was due to instability or insincerity 
is here immaterial. In any event, it 
confirms the accuracy of George 
Washington’s reference to “that love 
of power and proneness to abuse it 
which predominates _ the 
heart”. 

The significance of Mr. Roosevelt's 
utterances on this subject consists, 
says Mr. Long, “in the fact that it 
was a clear and accurate restatement 
of the long established and well un- 
derstood American philosophy and 
system of limited, decentralized gov- 
ernment”. To which he adds: 


human 


. . . By this time, it should be kept in 
mind, American civilization had _ al- 
ready grown vast, complex and high- 
ly industrialized compared to that of 
early days; so this change of condi- 
tions was necessarily taken into con- 
sideration in his remarks. 
And yet, less than a decade after 
this “accurate restatement”, all these 
fields of activity supposedly closed to 
federal power were completely taken 
over by the Federal Government. 
The extent of this invasion and the 
swiftness with which it was brought 
about are astonishing. They are also 
alarming for we cannot assume that 
the tendency toward centralization 
has run its course. 
Even more amazing, in fact almost 
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incredible, is the prescience with 
which the statesmen of the 1787 pe- 
riod predicted not only such a result 
but also the very means by which it 
might be accomplished, namely, the 
power of the judiciary. Jefferson 
said: 


It has long, however, been my opin- 
ion and I have never shrunk from its 
expression . . . that the germ of dis- 
solution of our federal government is 
in the constitution of the federal judi- 
ciary; an irresponsible body, (for 
impeachment is scarcely a scarecrow) 
working like gravity by night and by 
day, gaining a little today and a little 
tomorrow, and advancing its noiseless 
step like a thief, over the field of juris- 
diction, until all shall be usurped 
from the States, and the government 
of all be consolidated into one. 
Jefferson feared that the general 
welfare clause might be misinter- 
preted as giving Congress ‘‘a power 
to do whatever they may think, or 
pretend, would promote, the general 
welfare, which construction would 
make that, of itself, a complete gov- 
ernment, without limitation of pow- 
ers”. This exact event did occur 
when in 1937 the Court did confirm 
Jefferson’s fears by interpreting the 
welfare clause so that the Federal 
Government now occupies each of 
these formerly prohibited fields of 
activity. 

Mr. Long discusses at length the 
method by which the Court has aided 
this usurpation of power—a method 
which he says permits unlimited 
usurpation. This method was the 
Court’s abandonment in 1937 of re- 
spect for Court precedent in defining 
the intent of the Constitution’s au- 
thors regarding federal power lim ts; 
in other words, the Court's adoption 
of the rule that it has the power to 
change and change endlessly prior 
Court definitions of this intent. Mr. 
Long says this amounts to the Cour:’s 
changing the Constitution, which 
can, of course, properly be done only 


by amendment, and constitutes usur- 
pation of power by the Court itsel . 

Some writers have expressed the 
belief that the possibilities for fur- 
ther expansion of centralized govern. 
ment by the use of the interstate 
general 
clauses are apparently exhausted and 


commerce and welfare 
that the “usurpers” are now turning 
hopefully toward the attractive pos- 
sibilities of the treaty clause through 
which to make still further expan- 
sion. 

Mr. Long does not discuss this 
very interesting and recent phase of 
the subject, but the possibilities of 
further danger have been made very 
obvious recently by the decision of 
the Supreme Court in the steel sei- 
zure case in which one third of the 
members of the Supreme Court 
sought to sustain the President's ac- 
tions because of the treaty known as 
the United Nations Charter. The 
present tendency to abuse the treaty- 
making power would seem to be one 
more manifestation of “proneness to 
abuse (power) which predominates 
the human heart”. It is indeed as- 
tonishing how clearly 
statesmen foresaw and how accurate- 
ly they predicted the danger to the 
limited-power, decentralized type of 
government they sought to establish. 
Benjamin Franklin, after the ad- 
journment of the Convention, was 


the early 


asked, “What kind of government 
have you provided?” To which he 
answered, “A Republic if you can 
keep it”. 

Mr. Long indeed is to be congrat- 
ulated and also commended for his 
portrayal of the determined purpose 
of the makers of our Constitution 
to establish a government of limited 
powers, as well as for having por- 
trayed a disturbingly vivid picture 
of the extent to which this purpose ” 
has been defeated. 

Witiiam G. McLaren 
Seattle, Washington 
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Cost of Postgraduate Courses Held Deductible 


by Court of Appeals for the Second Circuit 


®In a decision having far-reaching 
implications for lawyers, the United 
States Court of Appeals for the Sec- 
ond Circuit has held that a lawyer 
may deduct the expenses of a post- 
graduate course of legal education 
for federal income tax purposes. 
For more than twenty-five years 
the Bureau of Internal Revenue has 
held such expenses to be personal 
The Court of 
Appeals’ decision reversed that rul- 


and nondeductible. 
ing, holding that in the case at issue 
the attorney fulfilled a “professional 
duty” in furthering his postgraduate 
education. 

taken to the 
George G. 


The test case was 
Court of Appeals by 
Coughlin, a Binghamton, New York, 
attorney. The New York State Bar 
Association’s Section on Taxation 
and the American Medical Associa- 
tion intervened in the case as amici 
curiae because the issue involved ap- 
plied alike to lawyers and physicians. 

Coughlin recited in his petition 
that he incurred expenses of $305 in 
attending, in 1946, a series of lec 
tures on federal New 
York University. He claimed that 
this 


taxation at 


amount was deductible as an 
ordinary and necessary expense ol 
carrying on his professional practice. 
He declared that he was a membe1 
of a law firm that looked to him to 
keep abreast of developments in 
federal tax matters. 

The 
Revenue disallowed 


Commissioner of Internal 


the deduction 
and the Commissioner’s finding was 
Tax Court, four 


upheld by the 


judges dissenting. Coughlin then ap- 
pealed to the Court of Appeals, 
whose decision was handed down 
April 14 in New York. 

The appellate court said the ques- 
tion of deductibility rested on wheth- 
er the postgraduate training course 
“was needed for use in a lawyer's 
cstablished practice’. 

“In Welch vs. Helvering, supra at 
115, there is a dictum that the cost 
of acquiring learning is a personal 
expense’, the decision said in part. 
“But the issue decided in that case 
was far moved from the one in- 
volved here. 

“There the taxpayer paid debts 
for which he was not legally liable 
whose payment enhanced his repu- 
tation for personal integrity and 
consequently the value of the good 
will of his business, and it was held 
these payments were personal ex- 
penses. The general reference to the 
cost of education as a personal ex- 
pense was made by way of illustrat- 
ing the point then under decision, 
and it related to the knowledge 
which is obtained for its own sake as 
an addition to one’s cultural back- 
ground or for possible use in some 
work which might be started in the 
future. There was no indication that 
an exception is not to be made where 
the information was needed for use 
in a lawyer's established practice.” 

Even though Coughlin did not 
claim he was required to take the 
course to retain his professional li 
cense, or his membership in_ his 


firm, the court said “he was morally 


bound to keep informed and did so 
in part by means of his attendance at 
this session of the Institute”. 

“It was a way well adapted to ful- 
fill his professional duty to keep 
sharp the tools he actually uses in 
his going trade or business”, the 
court concluded. “It may be that the 
knowledge he thus gained inciden- 
tally increases his fund of learning in 
general and, in that sense, the cost 
of acquiring it may have been a per- 
sonal expense; but we think that 
the immediate, over-all professional 
need to incur the expenses in order 
to perform his work with due regard 
to the current status of the law so 
overshadows the personal aspect that 
it is the decisive feature.” 

There was no immediate official 
indication on the part of the Com- 
missioner of Internal Revenue or 
representatives of the Attorney Gen- 
eral whether the case would be car- 
ried to the Supreme Court or wheth- 
er the Bureau would acquiesce. 

Approximately eighty law schools 
in the United States offer postgrad- 
courses, many of a character 
that the 
Coughlin case. American Bar Asso- 
ciation affiliates, nearly every state 
Bar, and many local bar associations 
hold short postgraduate courses 
which are widely attended. The 
American Medical Association esti- 
mated in its brief that at least 30,000 
doctors every year attend postgradu- 


uate 


similar to involved in 


ate courses offered to acquaint them 
with advances in medical science. 





[A review of this decision oppears on page 505.] 
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Review of Recent 


Supreme Court Decisions 


ALIENS 


Resident Alien Is Entitled at Least to 
Procedural Due Process in Deportation 
Attempt by Attorney General 


" Kwong Hai Chew v. Colding, 344 
U. S. 590, 97 L. ed. (Advance p. 348), 
73 S. Ct. 472, 21 U. S. Law Week 
4147. (No. 17, decided February 9, 
1953.) 

Petitioner is a Chinese seaman 
admitted to the United States as a 
permanent resident alien as of 1945. 
He married an American citizen and 
his application for naturalization 
papers is pending. In November of 
1950, he passed a screening by the 
Coast Guard for employment as a 
merchant seaman and signed as chief 
steward on a vessel of American reg- 
istry with its home port in New York 
City, sailing with it to the Far East. 
He remained aboard the vessel dur- 
ing this voyage. Upon his return, 
the immigration inspector at San 
Francisco ordered him “temporarily 
excluded” under 8 CFR § 175.57 as 
an alien whose entry was deemed 
prejudicial to the public interest. 
When his ship arrived at New York, 
he sought a writ of habeas corpus, 
charging that his detention was arbi- 
trary and capricious and a denial of 
due process. The Attorney General 
directed that he be denied a hearing 
and that the temporary exclusion be 
made permanent. No reason was 
given. 

The district court dismissed the 
writ of habeas corpus after a hearing; 
the Court of Appeals affirmed. Both 
courts relied upon United States ex 
rel. Knauff v. Shaughnessy, 338 U. S. 
537, 94 L. ed. 317, 70 S. Ct. 309. 

The opinion of the Supreme Court, 
written by Mr. Justice BuRTON, re- 
versed on a holding that petitioner's 
detention was not authorized by 8 





Reviews in this issue by Rowland L. Young. 
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CFR § 175.57. The opinion distin- 
guished this case from Knauff v. 
Shaughnessy, which dealt with the 
rights of an entrant alien rather than 
the rights of a resident alien. Assim- 
ilating the petitioner’s status to that 
of an alien continuously residing and 
physically present in the United 
States for the purpose of its discus- 
sion, the Court declared that the 
protection of the Fifth Amendment 
applies to aliens who are lawful 
permanent residents of the United 
States, and that, regardless of wheth- 
er they may be expelled and de- 
ported, such aliens are entitled to 
notice of the nature of the charge 
and to a hearing, at least before an 
executive or administrative tribunal. 
The Court pointed out that Section 
175.57 uses the term “excludable” 
in designating the aliens to whom it 
applies; it read this as meaning en- 
trant aliens and not aliens lawfully 
in permanent residence. 

The Court then held that peti- 
tioner’s constitutional status had not 
been altered by his voyage, at least 
in so far as his right to procedural 
due process was concerned. Section 
307 (d) (2) of the Nationality Act of 
1940 was cited as authority for the 
treatment of the petitioner as a con- 
tinuous resident physically present 
in the United States. In view of these 
holdings, the Court found it unneces- 
sary to consider the constitutional 
status of Section 175.57 if it were 
interpreted as denying all oppor- 
tunity for a hearing, or the further 
issue as to the authority of the At- 
torney General to deport the peti- 
tioner after reasonable notice and a 
hearing sufficient to meet the require- 
ments of procedural due process. 

Mr. Justice M1nTON dissented with- 
out opinion. 

The case was argued by Carl S. 
Stern for petitioner, and by John F. 
Davis for respondent. 


George Rossman 


Editor-in-Charge 


ALIENS 


Conspiracy Conviction Upheld Where 
Citizens Married Aliens for Sole Pur- 
pose of Procuring Admission of the 
Aliens to the United States 


® Lutwak v. United States, 344 U. S. 
604, 97 L. ed. (Advance p. 355), 73 
S. Ct. 481, 21 U. S. Law Week 4140. 
(No. 66, decided February 9, 1953.) 

Petitioners and two others were 
indicted for conspiracy to commit 
substantive offenses and for conspir- 
acy “to defraud the United States 
of and concerning its governmental 
function and right of administering” 
the immigration laws and the Immi- 
gration and Naturalization Service 
by obtaining the illegal entry into 
the United States of three aliens as 
spouses of honorably discharged vet- 
erans of the Armed Forces. The sub- 
stantive counts were dismissed by the 
District Court because venue had not 
been shown in its district, another 
defendant was acquitted and the 
three petitioners were convicted on 
the conspiracy count. The Court of 
Appeals affirmed. 

The facts may be summarized as 
follows: three of the defendants 
were aliens, refugees from Poland 
residing in France, and two were 
citizens of the United States who 
journeyed to France for the purpose 
of arranging marriages with the 
aliens in order to procure their ad- 
mission to the United States under 
the terms of the so-called War Brides 
Act, 59 Stat. 659, 8 U.S.C. § 232. 
They agreed that the marriages 
would be in form only, solely for the 
purpose of enabling the three aliens 
to enter the United States; the 
couples were not to live together and 
were to take legal steps to dissolve 
the marriages as soon as possible. 

The Supreme Court affirmed the 
convictions in an opinion written by 
Mr. Justice Minton. The Court 
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treated the issue of the validity of 
the French marriages as immaterial; 
pointing out that no one was being 
prosecuted for an offense against the 
marital relation, it said, “We con- 
sider the marriage ceremonies only 
as a part of the conspiracy to defraud 
the United States and to commit 
offenses against the United States. 
In the circumstances of this case, the 
ceremonies were only a step in the 
fraudulent scheme and actions taken 
by the parties to the conspiracy .. . 
[In enacting the War Brides Act] 
Congress did not intend to provide 
aliens with an easy means of circum- 
venting the quota system by fake 
marriages in which neither of the 
parties ever intended to enter into 
the marital relationship.” From this, 
the opinion reasoned that the state- 
ments by the aliens that they were 
married, omitting to explain the true 
nature of the marriage, carried “im- 
plications of a state of facts which 
were not in fact true”. 

Much of the evidence of the con- 
spiracy had come from the testimony 
of the wives, and the petitioners 
urged that this should have been ex- 
cluded under the common law rule 
that a wife cannot testify against her 
husband. To this, the Court replied 
that the reason for the common law 
rule was to protect the sanctity of the 
marital relationship. “In a sham, 
phoney, empty ceremony such as the 
parties went through in this case, 
the reason for the rule disqualifying 
a spouse from giving testimony dis- 
appears, and with it the rule.” 

Petitioners also contended that, 
since most of the evidence consisted 
of testimony as to their acts and dec- 
larations, some of which took place 
after the conspiracy ended, the testi- 
mony was erroneously admitted un- 
less properly limited to the defend- 
ant who did the act or made the 
statement testified to. The Court 
agreed that the conspiracy itself had 
ended on December 5, 1947, when 
the last of the aliens was admitted to 


the country, but it held admissible 
acts of the defendants which took 
place after that date that were rele- 
vant to show the spuriousness of the 
marriages and the intent of the 


Review 


parties. Declarations made after the 
conspiracy ended were said to be 
inadmissible unless limited to the 
declarant. The Court found that 
only one such declaration had been 
admitted, and determined that that 
one instance was not a prejudicial 
error in the light of the remainder of 
the record. 

Mr. Justice JACKSON, joined by 
Mr. Justice Back and Mr. Justice 
FRANKFURTER, dissenting 
opinion. The dissent took the posi- 
tion that the validity of the French 
marriages was crucial and argued 
that, from all that appeared, the 
marriages at worst were merely void- 


wrote a 


able, and not voia. The dissent also 
disagreed with the ruling that the 
testimony of the wives was compe- 
tent, declaring that the trial court 
was trying to lift itself by its boot- 
straps, since it “could only conclude 
that the marriage was a sham from 
the very testimony whose admissibil- 
ity is in question”. ‘The admission of 
the testimony as to the acts and dec- 
larations taking place after the end 
of the conspiracy was also objected 
to, on the ground that the rule 
against admission of such testimony 
except as to a particular defendant 
should be observed in spirit as well 
as to the letter, and that its admission 
here violated a substantive right of 
the defendants. 

The case was argued by A. Bradley 
Eben for petitioners, and by Marvin 
E. Frankel for the United States. 


ARMY, NAVY AND AIR FORCE 


Doctor Inducted as Medical Specialist 
Is Not Entitled to a Commission as a 
Matter of Law 


® Orloff v. Willoughby, 345 U. S. 83, 
97 L. ed. (Advance p. 476), 73 S. Ct. 
534, 21 U. S. Law Week 4215. (No. 
444, decided March 9, 1953.) 

Orloff was inducted into the Army 
under Section 454(i)(1)(A) of the 
Universal Military Training and 
Service Act, which authorizes con- 
scription of certain “medical and 
allied specialist categories”. His ap- 
plication for a commission was re- 
jected when he refused to sign the 
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loyalty certificate required of all com- 
missioned officers and refused to 
answer questions about membership 
in the Communist Party, asserting 
his privilege against self-incrimina- 
tion. He brought suit for habeas 
corpus seeking a discharge from the 
Army on the ground that he had not 
been given commissioned rank or 
assigned to duties within the special- 
ized field for which he was drafted. 

The trial judge denied the writ on 
the ground that Section 454 (i) (1) (A) 
does not require a person drafted 
under the “medical and allied spe- 
cialist” categories to be assigned 
doctor’s functions. The Court of 
Appeals affirmed, agreeing with the 
District Court that a doctor inducted 
under the statute is in the same 
status, so far as obedience to orders 
is concerned, as if he had been in- 
ducted under other conscription 
Statutes. 

Mr. Justice JACKSON, speaking for 
the Supreme Court, held that, while 
one inducted as a medical specialist 
must be used as such, petitioner was 
not entitled to a commission and that 
the courts had no power to discharge 
a lawfully mustered member of the 
Armed Forces because of alleged dis- 
criminatory or illegal treatment in 
the assignment of duties. In its argu- 
ment before the Court, the Govern- 
ment had conceded that men drafted 
under the medical specialist category 
are entitled to duties generally with- 
in a doctor’s field. The Court agreed, 
declaring that ““To separate particu- 
lar professional groups from the gen- 
erality of the citizenship and render 
them liable to military service only 
because of their expert callings and, 
after induction, to divert them from 
the class of work for which they 
were conscripted would raise ques- 
tions not only of bad faith but of 
unlawful discrimination. We agree 
that the statute should be interpreted 
to obligate the Army to classify spe- 
cially inducted professional person- 
nel for duty within the categories 
which rendered them liable to in- 
duction.” 

While recognizing that it has been 
a uniform practice to commission 
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doctors, the Court held that Orloff 
was nonetheless not entitled to a 
commission as a matter of law, since 
the granting of a commission is a 
matter solely within the discretion of 
the President as Commander in 
Chief and thus beyond the power of 
a court to control. The Court rea- 
soned that Orloff could not “at the 
same time take the position that to 
tell the truth about himself would 
incriminate him and that even so the 
President must appoint him to a post 
of honor and trust’”’. 

The Court declared that it was 
beyond its power to determine by 
habeas corpus whether the specific 
assignment to duty of men lawfully 
inducted into the Armed Forces fell 
within the basic classification of the 
conscription statutes, and it refused 
to order Orloff discharged from the 
Army. “Nothing appears to convince 
us that he is held in the Army un- 
lawfully and, that being the case, 
we cannot go into the discriminatory 
character of his orders.”” The matter 
of assignment to specific duty of 
military personnel was said to be 
necessarily a matter largely for the 
discretion of the Services, not subject 
to judicial review. 

Mr. Justice BLAck wrote a dissent- 
ing opinion in which Mr. Justice 
DoucLtas and Mr. Justice FRANK- 
FURTER joined. This opinion stressed 
the point that Congress would not 
have passed the statute providing for 
the induction of doctors if it had not 
expected them to be commissioned. 

Mr. Justice BLAck and Mr. Justice 
DouGLas also concurred in a dissent- 
ing opinion that Mr. Justice FRANK- 
FURTER wrote. In his view, while the 
matter of granting commissions is 
solely at the discretion of the Presi- 
dent, Congress is not precluded from 
drafting a special group into the 
Army on the condition that they be 
commissioned. He declared that 
members of such a group should be 
discharged if found unfit for a com- 
mission. 

The case was argued by David 
Rein and Stanley Faulkner for Orloff 
and by Robert S. Erdahl for the re- 
spondent. 
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CIVIL SERVICE 


Civil Service Rules Relating to Status 
and Tenure of Federal Hearing Exam- 
iners Upheld 


® Ramspeck v. Federal Trial Exam- 
iners Conference, 345 U. S. 128, 97 
L. ed. (Advance p. 445), 73 S. Ct. 
570, 21 U. S. Law Week 4199. (No. 
278, decided March 9, 1953.) 

This was a suit brought in a fed- 
eral district court by the Federal 
Trial Examiners Conference, an un- 
incorporated association, against the 
members of the Civil Service Com- 
mission and the National Labo 
Relations Board. They sought a 
declaratory judgment that certain 
rules relating to their promotion, 
compensation, tenure and the assign- 
ment of cases, promulgated by the 
Civil Service Commission, were in- 
valid under Section 11 of the Admin- 
istrative Procedure Act. The district 
court held that the rules were in- 
valid, interpreting Section I1 as re- 
quiring (1) that hearing examiners 
employed by a particular federal 
agency must be placed in the same 
salary grade; (2) that a_ hearing 
examiner may not be promoted from 
one salary grade to another within 
the same agency; (3) that hearing 
examiners must be assigned to cases 
in mechanical rotation without re- 
gard to the difficulty or importance 
of particular cases or the competence 
or experience of particular examin- 
ers; and (4) that the employment ot 
hearing examiners may not be termi- 
nated by reduction-in-force proced- 
ures where there is a lack of work or 
of funds with which to pay them. 
The court granted a permanent in- 
junction against enforcement of the 
rules. The Court of Appeals afhrmed 
per curiam, one judge dissenting. 

The Supreme Court reversed in an 
opinion written by Mr. Justice MIN- 
ron. After reviewing the background 
of the situation that led to enactment 
of the Administrative Procedure Act, 
the Court concluded that in setting 
up several classifications of examin- 
ers in the same agency, the Commis- 
sion was doing exactly what Con- 
gress had directed it to do. In sup- 


Court 


holding, the 


port of this 
quoted the language of Section 1] 
directing that “Examiners shall re- 
ceive compensation . . . in accordance 
with the Classification Act of 1923”. 
It rejected the district court’s char- 
acterization of the categories estab- 
lished as “nebulous and subjective”, 
declaring that the categories were 
subjective of necessity and that Con- 
gress had committed the matter to 
the experience and expertise of the 
Commission, not the The 
Court added that Congress itself had 
used classifications similar to those 


courts. 


objected to in the Classification Act 
of 1949. 

The second holding of the district 
court, that an examiner might not be 
promoted from one salary grade to 
another within the same agency, was 
dismissed on the theory that, if the 
Commission had the right to classify 
examiners within an agency, it fol- 
lowed that promotions could also be 
made within the agency. The Court 
declared that the promotions were 
made by the Commission, not the 
agency, and that the Commission had 
sufficient responsibility to ensure 
independent judgments from the 
examiners. 

In rejecting the holding that the 
examiners were required to be ro- 
tated mechanically without regard to 
their experience or skill, the Court 
observed that “Congress did not pro 
vide for the classification of exam 
iners by the Commission, and then 
provide for the Commission to ignore 
such classification by a mechanical 
rotation.” 

The district court’s last holding 
was set aside on the ground that Con- 
gress had not intended to give exam- 
iners lifetime positions, subject only 
to removal for cause. The Court said: 
“Congress intended to provide ten- 
ure for the examiners in the tradition 
of the Civil Service Commission. 
They were not to be paid, promoted, 
or discharged at the whim or caprice 
of the agency or for political rea- 
sons.” The opinion asserted that 
there was nothing in the language 
of the statute to support the position 
on this point urged by the examiners. 

Mr. Justice BLAcK, joined by Mr. 
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Justice Doucias and Mr. Justice 
FRANKFURTER, wrote an opinion dis- 
senting “for substantially the reasons 
given in the opinion of Chief Judge 
Laws of the District Court of the 
The dissent 
declared that the effect of the classi- 


District of Columbia”. 


fication system was to restore the 
unlimited discretion in the agencies 
that existed before the passage of 
the Administrative Procedure Act, 
and contended that the classifications 
set up were so nebulous “that the 
head of an agency is left practically 
free to select any examiner he chooses 
for any case he chooses.” 

The case was argued by Robert W. 
Ginnane for the petitioners, and by 
Charles S$. Rhyne for the respondents. 


COMMERCE 


Production of Material To Be Used in 
Construction of Highway Used by In- 
terstate Traffic Held To Be Production 
of Goods for Interstate Commerce De- 
spite Fact That Material Never Leaves 
the State Where It Ils Manufactured 


® Alstate Construction Company v. 
Durkin, 345 U. S. 13, 97 L. ed. (Ad- 
vance p. 514), 73 S. Ct. 565, 21 U. S. 
Law Week 4235. (No. 296, decided 
March 9, 1953.) 
® Thomas v. Hempt Brothers, 345 
U. S. 19, 97 L. ed. (Advance p. 518), 
73 S. Ct. 568, 21 U. S. Law Week 
1236. (No. 410, decided March 9, 
1953.) 
These involved the 
point of law under the Fair Labor 


cases same 
Standards Act and were decided on 
the same theory. 

In No. 296, the Wage and Hour 
Administrator sued petitioner in a 
district court to restrain alleged vi- 
olations of the overtime and record- 
keeping provisions of the Act. Peti- 
tioner contended that it was not 
“engaged in the production of goods 
for commerce” within the meaning 
of the statute. The district court 
found that petitioner was a Pennsyl- 
vania road contractor that rebuilds 
and repairs roads, railroads, park- 
ways, etc., within the state. It also 
found that the 


company manu- 


factures in Pennsylvania a_ bitumi- 
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nous concrete road-surfacing materi- 
al called “amesite’” from materials 
either bought or quarried in Penn- 
sylvania. Most of this material is 
applied to Pennsylvania roads either 
by Alstate’s employees or its cus 
tomers. Eighty-five and one-half pet 
cent of Alstate’s work is done on 
interstate roads or railroads, or for 
Pennsylvania companies producing 
goods for interstate commerce. On 
the basis of these findings, the dis 
Alstate 
was covered by the Act and granted 


The Court of Ap- 


trict court concluded that 
the injunction. 
peals affirmed. 
In afhrming for the Supreme 
Court, Mr. Justice BLack rejected 
Alstate’s contention that because 
none of its product was manufac 
tured to be shipped across state lines, 
amesite was not produced “for com 
merce”. The Court asserted that to 
accept this contention would require 
it to read the words “production of 
goods for commerce” as though writ- 
ten “production of goods for trans- 
portation in commerce”. Since such 
limiting language had been deleted 
from the Act while it was pending 
before Congress, the Court refused 
to adopt that interpretation. It enun- 
ciated the rule, ““He who serves inter- 
state highways and railroads serves 
commerce. By the same token he who 
produces goods for these indispen- 
sable and inseparable parts of com- 
merce produces goods for commerce.” 
The Court also rejected the argu- 
ment that it should reverse because 
the statute had been given a con- 
trary interpretation by its adminis- 
trators from 1938 to 1945. The opin- 
ion observed that Congress had re- 
fused an invitation to return to the 
original interpretation in a debate 
on an amendment to the Act in 1949. 
Mr. Justice DouGLas wrote a dis- 
senting opinion in which Mr. Jus- 
tice FRANKFURTER joined. The dis- 
sent objected that the Court’s opin- 
ion extended the federal domain in 
the field far beyond the intention of 
Congress. 
In No. 410, the respondent oper- 
ated a stone quarry in Pennsylvania, 
using the stone in the manufacture 
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of cement mixtures and then hauling 
the mixtures in trucks to customers 
in Pennsylvania for processing and 
use on projects within the state. 
Among the customers were the Penn- 
sylvania Turnpike, the Pennsylvania 
Railroad, an airport, an army depot 
and a navy depot. Petitioner brought 
suit for overtime wages, liquidated 
damages and counsel fees under pro- 
visions of the Act. The Pennsylvania 
Supreme Court sustained the trial 
court’s holding that the complaint 
failed to state a cause of action under 
the statute. 

I'he Supreme Court, through Mr. 
Justice BLack, reversed, citing its 
opinion in the Alstate case. 

Mr. Justice FRANKFURTER and Mr. 
Justice Doucrias dissented for the 
reasons stated in the dissent to the 
Alstate case. 

In No. 296, the case was argued by 
S. A. Schreckengaust, Jr., for the 
petitioner, and by Bessie Margolin 
for the respondent. 

In No. 410, the case was argued by 
Henry C. Kessler, Jr., for petitioner 
and by James H. 
respondent. 


Booser for the 


COMMERCE 


City Tax on Vehicles That Transport 
Goods Both Within City and to Points 
Beyond State Borders Upheld Over 
Contention That Interstate Commerce 
Was Impeded 


® Chicago v. Willett Company, 344 
U.S. 574, 97 L. ed. (Advance p. 333), 
73 S. Ct. 460, 21 U. S. Law Week 
$153. (No. 23, decided February 9, 
1953.) 

This case tested the validity of a 
tax levied by the City of Chicago on 
trucks operated within the city. The 
tax was levied on each truck annu- 
ally and was graduated according to 
the size of the trucks, ranging from 
$8.25 on a two-ton truck to $16.50 
on trucks of four tons or more. Re- 
spondent is an Illinois corporation 
whose place of business is in Chi- 
cago. It owns a fleet of trucks which 
it uses to transport goods within 
Chicago and between Chicago and 
other cities in and beyond Illinois. 
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It was stipulated that every single 
one of respondent’s vehicles carries 
property each day which never leaves 
the city and property destined for 
some point outside the state. The 
city instituted this suit in an Illinois 
court when respondent failed to pay 
the tax. The court gave judgment 
for respondent which was affirmed 
by the Supreme Court of Illinois on 
a theory that the taxing ordinance 
ran afoul of the commerce clause of 
the Federal Constitution. 

Mr. Justice FRANKFURTER, speak- 
ing for the Supreme Court of the 
United States, reversed. The Court 
held the tax to be unassailable under 
the authority of New York Central 
Railroad v. Miller, 202 U. S. 584, 50 
L. ed. 1155, 26 S. Ct. 714, reaffirmed 
in Northwest Airlines, Inc. v. Minne- 
sota, 322 U. S. 292, 88 L. ed. 1283, 
64 S. Ct. 950. The Court distin- 
guished cases relied upon by re- 
spondent, declaring “The central 
and decisive fact in this case is that 
respondent's business has, as much 
as any transportation business can 
have, a home. That home is Chicago. 
To the extent that respondent’s busi- 
ness is not confined within the City’s 
limits, it revolves around the City. 
It is fed by terminals for rail and 
sea transportation which the City 
provides. It receives, much more 
continuously than did the airline in 
the Northwest Airlines case or the 
railroad in the Miller case, the City’s 
protection, and it benefits from the 
City’s public services. In the circum- 
stances, a tax of reasonable propor- 
tions such as the one in question not 
shows in fact to be a burden on 
interstate commerce, is not incon- 
sistent wich the Commerce Clause.” 

Mr. jusuice Reep, joined by the 
Curer JUSTICE, wrote a concurring 
opinion. In their view, it was im- 
material whether the tax was ex- 
pressly stated to be for the use of the 
highways or for other state services 
or protection rendered. “This is a 
charge obviously for the use of the 
highways of the City by the carters 
and therefore valid.” 

Mr. Justice DoucLas dissented, his 
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short opinion arguing that the tax 
was in fact an occupational tax and 
therefore not constitutionally to be 
exacted for the privilege of engaging 
in interstate commerce. 

The case was argued by Arthur 
Magid for the petitioner, and by 
Charles Dana Snewind for the re- 
spondent. 


CONSTITUTIONAL LAW 


Conviction of Making a Public Address 
in a Park in Violation of Local Ordi- 
inance Reversed 


® Fowler v. Rhode Island, 345 U. S. 
67, 96 L. ed. (Advance p. 491), 73 
S. Ct. 526, 21 U. S: Law Week 4223. 
(No. 340, decided March 9, 1953.) 

An ordinance of the City of Paw- 
tucket prohibits the making of pub- 
lic addresses in public parks. Appel- 
lant, a member of Jehovah’s Wit- 
nesses, was arrested and fined $5 for 
addressing a gathering of members 
of that sect. The conviction was up- 
held by the Rhode Island Supreme 
Court. 

On appeal to the Supreme Court, 
Mr. Justice Doucias reversed. The 
opinion refused an invitation to 
overrule Davis v. Massachusetts, 167 
U. S. 43, 42 L. ed. 71, 17 S. Ct. 731 
(which sustained a conviction for 
making a speech on the Boston Com- 
mons in violation of an ordinance 
that forbade the making of a public 
address without a permit from the 
mayor), and rested its decision upon 
a concession by the State that the 
Pawtucket ordinance did not pro- 
hibit church services in the park. 
The Court reversed the conviction 
on the ground that the conviction of 
petitioner amounted to the State's 
preferring one religion over another, 
in violation of the First and Four- 
teenth Amendments. 

It was noted that Mr. Justice 
FRANKFURTER concurred in the opin- 
ion of the Court “except insofar as 
it may derive support from the First 
Amendment. For me it is the Equal- 
Protection-of-the-Laws Clause of the 
Fourteenth Amendment that con- 
demns the Pawtucket ordinance as 
applied in this case.” 


Mr. Justice JAcKsON concurred in 


the result. 

The case was argued by Hayden 
C. Covington for appellant, and by 
Raymond J. Pettine for the appellee. 


EVIDENCE 


Privilege Against Disclosure of Military 
Secrets Bars Production of Official Re- 
port of Crash of Air Force Bomber 


® United States v. Reynolds, 345 
U. S. 1, 97 L. ed. (Advance p. 519), 
73 S. Ct. 528, 21 U. S. Law Week 
4237. (No. 21, decided March 9, 
1953.) 

Consolidated suits against the 
United States were brought under 
the Tort Claims Act for the death 
of three civilians killed in the crash 
of a B-29 at Waycross, Georgia, in 
1948. The plane was testing secret 
electronic equipment at the time of 
the accident in which six of the nine 
crew members and three of the four 
civilian observers aboard were killed. 

During pretrial, plaintiffs moved, 
under Rule 34 of the Federal Rules 
of Civil Procedure, for production of 
the Air Force’s official accident inves- 
tigation report and the statements of 
the three surviving crew members. 
The Government resisted the mo- 
tion, claiming that the subject mat- 
ter was privileged against disclosure 
under Air Force Regulations. The 
District judge rejected the claimed 
privilege on the theory that the Tort 
Claims Act had waived any privilege 
based on executive control over gov- 
ernmental documents. The Secretary 
of the Air Force then signed a “for- 
mal claim of privilege”, and the 
Judge Advocate General of the Air 
Force filed an affidavit which asserted 
that the material could not be fur- 
nished “without seriously hampering 
national security, flying safety and 
the development of highly technical 
and secret military equipment”. The 
afidavit also offered to produce the 
surviving crew members, without 
cost, for examination by the plain- 
tiffs. The Government refused to 
produce the documents so that the 
court could examine them in order 
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to determine whether they contained 
privileged matter, and the court en- 
tered an order under Rule 37 (b)- 
(2)(i) declaring that the facts on 
the issue of negligence would be 
taken as established in plaintiff's 
favor. After a hearing, final judg- 
ment was entered for plaintiffs. The 
Court of Appeals affirmed. 

The Curer Justice delivered the 
opinion of the Supreme Court re- 
versing and remanding. The Court 
declared that Rule 34 required only 
production of matters “not privi- 
leged” and that the privilege against 
revealing military secrets is well es- 
tablished in the law of evidence. The 
opinion examines the scope of the 
privilege closely, saying that it “be- 
longs to the Government and must 
be asserted by it; it can neither be 
claimed nor waived by a private 
party. It is not to be lightly invoked. 
There must be a formal claim of 
privilege, lodged by the head of the 
department which has control over 
the matter, after actual personal 
consideration by that officer.” The 
Court was careful to make it plain 
that neither an automatic require- 
ment of complete disclosure nor an 
abdication of judicial control to the 
executive officers was a satisfactory 
rule. It was said that the court 
should be satisfied from all the cir- 
cumstances of the case that there was 
a reasonable danger of disclosure of 
military information, and that, when 
this is the case, the court should not 
jeopardize the security which the 
privilege protects by insisting upon 
an examination of the evidence. 

In the instant cases, the opinion 
concluded, the necessity for the pro- 
duction of the documents was greatly 
minimized by the Air Force’s offer 
to produce the surviving crew mem- 
bers and plaintiff's failure to accept 
that offer “posed the privilege ques- 
tion for decision with the formal 
claim of privilege set against a dubi- 
ous showing of necessity”. 

It was noted that Mr. Justice 
Brack, Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON dissented “sub- 
stantially for the reasons set forth in 


the opinion of Judge Maris below”. 

The case was argued by Samuel D. 
Slade for petitioners, and by Charles 
J]. Biddle for respondents. 


LABOR LAW 


Employer Is Not Guilty of Unfair Labor 
Practice When It Discharges Employee 
Who Refused to Cross Picket Line 
Where Collective Bargaining Agree- 
ment Barred Such Refusal 


® National Labor Relations Board 
v. Rockaway News Supply Company, 
345 U.S. 71, 97 L. ed. (Advance 
p. 470), 73 S. Ct. 519, 21 U. S. Law 
Week 4212. (No. 318, decided March 
9, 1953.) 

In this case, the Court ordered 
cancellation of an order of the Na- 
tional Labor Relations Board direct- 
ing respondent to reinstate one 
Waugh in its employment and make 
him whole for an 
charge. Waugh was a driver of re- 


unlawful dis- 


spondent; his duties included pick- 
ing up and delivering newspapers 
and other publications. He was dis- 
charged when he refused to cross a 
picket line established by a printers’ 
union around the plant of one of the 
newspapers on his route. Like re- 
spondent’s other employees, Waugh 
was a member of the newspaper 
deliverers’ union which had a col- 
lective bargaining agreement with 
respondent. This agreement con- 
tained a union-security clause not 
conditioned upon a vote of the em- 
ployees as required by Section 9 (e) 
of the Labor Management Relations 
Act. The agreement contained a no- 
strike, no-lock-out clause. Waugh 
was the only employee of the re- 
spondent who refused to cross the 
picket line. The case was heard by 
an arbitration board set up under 
the terms of the collective bargain- 
ing agreement. The arbitration 
board made an award in favor of the 
employer. Waugh then filed the 
charge of an unfair labor practice 
which led to this proceeding. The 
National Labor Relations Board not 
only ordered Waugh reinstated, but 
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also held the entire collective bar- 
gaining agreement between respond- 
ent and the newspaper deliverers’ 
union to be invalid since there had 
been no election under the auspices 
of the Board. The Court of Appeals 
set aside the order. 

The Supreme Court affirmed in an 
opinon written by Mr. Justice JACcK- 
son. The Court pointed out that 
Waugh’s refusal to cross the picket 
line was not in obedience to any 
action by his union and that there 
was nothing in the situation that 
showed any hostility to labor organi- 
zations on the part of the company. 
The Court disagreed with the 
Board’s ruling that the entire col- 
lective bargaining agreement, relied 
upon as a defense to the unfair labor 
practice charge by the respondent, 
was null and void. First, the Court 
noted, the agreement had been nego- 
tiated in good faith and both union 
and employer believed it to be valid 
at the time of the incidents that led 
to Waugh’s discharge. Second, the 
Court disapproved of the Board’s 
position because it ignored the sav- 
ings and separability clause of the 
bargaining agreement. There was 
nothing in the Labor Management 
Relations Act that required invalida- 
tion of the entire agreement, the 
Court held, and indeed the contract 
as a whole “shows respect for the 
law and not defiance of it”. The 
Court added that it considered “this 
controversy to require no determina- 
tion of rights or duties respecting 
lines broader than this contract itself 
provides.” 

Mr. Justice BLack, with whom Mr. 
Justice Douctas and Mr. Justice 
Minton concurred, wrote a short 
dissent which declared that there 
was nothing in the language of the 
collective bargaining agreement that 
justified the discharge of an em- 
ployee because he refused to cross a 
picket line, a refusal held to be a 
right protected by Section 8 (b) (4) 
(D) of the Act. 

The case was argued by Frederick 
U. Reel for the petitioner, and by 
Julius Kass for the respondent. 
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LABOR LAW 


Custom of ‘Setting Bogus” in Printing 
Industry Held Not To Be an Unfair 
Labor Practice under the Taft-Hartley 
Law 


" American Newspaper Publishers 
Association v. National Labor Rela- 
tions Board, 345 U. S. 100, 97 L. ed. 
(Advance p. 455), 73 S. Ct. 552, 21 
U. S. Law Week 4204. (No. 53, de- 
cided March 9, 1953.) 

This case and its companion, Na- 
tional Labor Relations Board v. 
Gamble Enterprises, reviewed below, 
presented questions under Section 
8(b) (6), the so-called antifeather- 
bedding clause, of the Labor Man- 
agement Relations Act. In this case, 
the petitioner was a New York cor- 
poration whose membership includes 
more than 800 newspaper publishers 
representing over 90 per cent of the 
circulation of daily newspapers in 
the United States. In 1947, the Asso- 
ciation filed charges with the Nation- 
al Labor Relations Board against the 
International Typographical Union 
charging it with engaging in unfair 
labor practices. One of the practices 
objected to was the custom of “set- 
ting bogus’, a recognized practice of 
the printing industry whereby dupli- 
cates of advertisements produced 
from plates or mats set elsewhere are 
set up by local printers and then 
promptly destroyed. The trial exam- 
iner recommended that the ITU be 
ordered to cease and desist from 
several practices, but that the feath- 
erbedding charges be dismissed. The 
Board accepted the recommendation 
and the Court of Appeals for the 
Seventh Circuit affirmed. 

Mr. Justice Burton wrote the 
opinion of the Supreme Court affirm- 
ing on the ground that setting bogus 
was not an unfair labor practice 
within the meaning of Section 8 (b) 
(6). The opinion declared that the 
legislative history of the Act demon- 
strated that Congress had decided o 
limit featherbedding practices “but 
little”. The Court pointed out that 
the statutory language limits its con- 
demnation of featherbedding to 
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“instances where a labor organiza- 
tion or its agents exact pay from 
an employer in return for services 
not performed or not to be per- 
formed”. The Court reasoned that a 
situation such as this, where the 
work was actually done by the em- 
ployees, was not included within the 
bar of the statutory definition. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which he com- 
pared this case and the Gamble En- 
terprises case infra. In his view, the 
Gamble case was not covered by the 
statute because Congress had felt 
that it was not practical to give a 
board or a court “the power to say 
that so many men are all right, and 
so many men are too many”, whereas 
in the newspaper case, the practice of 
setting bogus was unwanted, useless 
work which was of no service to the 
newspaper 
scribed by the Act. He disagreed 
with the “time-honored custom”’ dis- 
tinction proposed by Mr. Justice 
Jackson in the dissenting opinion 


and accordingly pro- 


in the Gamble case, on the ground 
that it was a distinction not sup- 
ported by the statutory language. 
Mr. Justice CLARK wrote a dissent- 
ing opinion in which the CuHrer 
Justice joined. In their view, the 
Court’s holdings turned Section 8 (b) 
(6) into a hollow phrase, since “an 
imaginative labor organization need 
not strain far to invent such ‘work’ ”. 
The case was argued by Elisha 
Hanson for the petitioner, and by 
Bernard Dunau for the respondent. 


LABOR LAW 


Union's Insistence on Hiring Local Mu- 
sicians To Play at All Performances of 
Traveling Orchestras Held Not To Be 
an Unfair Labor Practice 


® National Labor Relations Board 
v. Gamble Enterprises, Inc., 345 U. S. 
117, 97 L. ed. (Advance p. 646), 75 
S. Ct. 560, 21 U. S. Law Week 4209. 
(No. 238, decided March 9, 1953.) 
This case is a companion to Amer- 
ican Newspaper Publishers Associ- 
National Labor Relations 
Board, decided on the same day (see 
the review above). Here, the man- 


ation Vv. 


ager of a chain of theatres charged 


the American Federation of Musi- 
cians with an unfair labor practice 
under Section 8 (b) (6) of the Labor 
Relations Act. The 
practice complained of was the un- 


Management 


ion’s insistence that a local orchestra 
should be employed to play over- 
tures, intermissions and chasers at 
each performance at which a travel- 
ing erchestra appeared. The union 
sought to enforce this demand by 
refusing to consent to the appearance 
of the traveling orchestra unless the 
local musicians were hired. Since 
the union includes practically all 
the instrumental musicians in the 
country, it had successfully _pre- 
vented respondents from obtaining 
out-of-town orchestras without meet- 
ing the union’s demands. The trial 
examiner concluded that the union’s 


“ 


conduct “was nothing more or less 
than a proposal for a stand-by en- 
gagement”’, a practice forbidden by 
the Labor Management Relations 
Act, but since he was not convinced 
that the union’s demands were “an 
attempt to cause” any payment to be 
made “in the nature of an exaction” 
he recommended that the complaint 
be dismissed. The Board dismissed 
the complaint, holding that the un- 
ion was seeking actual employment 
for its members. The Court of Ap- 
peals for the Sixth Circuit set aside 
the Board’s order of dismissal and 
remanded. 

Speaking for the Supreme Court, 
Mr. Justice Burton reversed. The 
Court accepted the Board's theory 
that the union’s proposals were made 
in good faith to obtain the perform- 
ance of actual services by its mem- 
bers, and therefore did not amount 
to a practice banned by Section 8 (b) 
(6). “It has remained for respondent 
to accept or reject the union’s offers 
on their merits in the light of all 
material circumstances. We do not 
find it necessary to determine also 
whether such offers were ‘in the na- 
ture of an exaction.’ We are not 
dealing. here with offers of mere 
‘token’ or nominal services.” 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he com- 
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pared this case with the newspape1 
case. In his view the difference be- 
tween the two lay in the fact that the 
printers’ union was adhering to “an 
old 
established and for years maintained 


custom which mutual consent 


and to which other terms of employ- 
ment have long since been adjusted”, 
whereas the musicians’ union had 
devised a new expedient “to perpetu- 
ate a union policy in the face of its 
congressional condemnation”. 

Mr. Justice CLARK also wrote a 
dissenting opinion in which the 
Curr Justice joined. This dissent 
the news- 


rested the dissent in 


paper case. It rejected Mr. Justice 


on 


JACKSON’s view, saying that the stat- 
ute “does not distinguish between 
modern make-work gimmicks and 
featherbedding techniques encrusted 
in an industry’s lore.” 

The case was argued by Bernard 
Dunau for the petitioner, and by 
Frank C. Heath for the respondent. 


LIMITATION OF ACTIONS 


Statute of Limitations in Portal-to- 
Portal Act Applies to Liquidated Dam- 
ages Claims Under the Walsh-Healey 
Act 


® Unexcelled Chemical Corporation 
v. United States, 345 U. S. 59, 97 L. 
ed. (Advance p. 486), 73 S. Ct. 580, 
21 U. S. Law Week 4220. (No. 293, 
decided March 9, 1953.) 

The United States brought this 
action to recover liquidated damages 
under the Walsh-Healey Act, 49 Stat. 
2036, as amended, 41 U.S.C. § 35 
et seq., Which provides that a con- 
tractor furnishing the Government 
$10,000 or 
labor 


materials worth 
more meet 
standards. One of these standards 


prohibits the use of child labor. In 


with 


must specified 


1947, the Secretary of Labor issued 
a complaint charging petitioner with 
knowingly employing child labor 
during 1942-1945 in violation of the 
Act. The action, based on the com- 
plaint, was filed in the district court 
in 1950. The answer pleaded the 
two-year statute of limitations con- 
tained in Section 6 of the Portal-to- 
Portal Act of 1947 as a bar. Both 
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parties moved for summary judg- 
ment. The district court granted pe- 
titioner’s motion, holding that the 
cause of action arose when petitioner 
violated the statute and that there- 
fore the two-year period had begun 
to run in 1945. The Court of Ap- 
peals reversed, on the theory that 
the 
provisions of the Walsh-Healey Act 


actions to enforce child-labor 


are not barred by the limitation 
period in the Portal-to-Portal Act. 

The Supreme Court reversed in a 
unanimous opinion written by Mr. 
Mr. Justice Doucias. The decision 


rested on the literal language of the 


Portal-to-Portal Act, which covers 
three types of causes of action 
claims for “unpaid minimum 


wages”, claims for “unpaid overtime 
compensation”, and claims for “liq- 
under three stat- 
one of Walsh- 


Healey Act. The Court pointed out 


uidated damages” 
utes, which is the 
that the only sort of “liquidated 
the 


sort of 


damages” collectible under 
Walsh-Healey Act 


damages at issue in this case, and it 


are the 
concluded that such precise language 
made unnecessary any extended in- 
quiry into the legislative history of 
the Portal-to-Portal Act. 

The opinion rejected an argument 
that the 
within the meaning of the Portal-to- 
Portal Act,” when the Department of 
Labor determined that the contrac- 


“cause of action accrued 


tor was liable for liquidated dam- 
ages, or at any rate when the admin- 
istrative proceedings were initiated. 
The Court declared that a cause ol 
action is normally created when 
there is a breach of a duty owed to 
the plaintiff and that that usage is 
too familiar to assume that Congress 
did not intend to use the words in 
their ordinary sense. 

The case was argued by George 
Morris Fay for the petitioner, and 
by James R. 
respondent. 


Browning for the 


STATUTES 


Suit in Federal Court To Test Validity 
of State Communist Control Bill Stayed 
To Await Interpretation by State Courts 


® Albertson v. Millard, 345 USS. 


of Recent Supreme Court Decisions 


242, 97 L. ed. (Advance p. 539), 73 
S. Ct. 600, 21 U. S. Law Week 4270. 
(No. 384, decided March 16, 1953.) 

In this case, Albertson, the Exec- 
utive Secretary of the Communist 
Party of Michigan, challenged the 
constitutionality of the Michigan 
Act the 
ground that its provisions and defini- 


Communist Control on 
tions were void for vagueness. The 
Act was signed by the governor on 
April 17, 1952, and this complaint 
was filed five days later in a United 
States District Court in Michigan, 
seeking a declaratory judgment and 
an injunction to prevent state off- 
cials from enforcing the Act. A three- 
judge district court found the act to 
be constitutional, and this appeal 
followed. 

In a per curiam opinion, the Su- 
preme Court vacated the judgment 
and remanded the cause to the dis- 
trict with directions. The 
opinion noted that there had been 
no construction of the statute by 
the state that it was 
deemed appropriate for the state 
courts to construe the statute before 
the district court proceeded further. 

Mr. Justice BLack dissented with- 
out opinion. 


court 


courts and 


Mr. Justice Douctas wrote a dis- 
senting opinion in which he argued 
that the case was ripe for considera- 
tion and that there was no need to 
wait for action by the state courts. 

The case was argued by Ernest 
Goodman for the appellants and by 
Edmund E. Shepherd for appellees. 


UNITED STATES 


City Occupational Tax Held Appli- 
cable te Employees of Federal Plant 
Over Which the United States Has 
Exclusive Jurisdiction 


® Howard v. Commissioners of the 
Sinking Fund of the City of Louis- 
ville, 344 U. S. 624, 97 L. ed. (Ad- 
vance p. 338), 73 S. Ct. 465, 21 U. S. 
Law Week 4146. (No. 295, decided 
February 9, 1953.) 

This case raised the question of 
the power of the City of Louisville 
to levy an occupational tax on em- 
ployees of a naval ordnance plant 
over which the United States had 
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exclusive jurisdiction. The ordnance 
plant was located on land acquired 
by the United States in condemna- 
tion proceedings in 1941. The Fed- 
eral Government accepted exclusive 
jurisdiction and the Governor of 
Kentucky acknowledged this accept- 
ance. The City annexed the territo- 
ry on which the plant was located in 
1947 and 1950, without challenge 
from the United States. This suit was 
filed in a state court by employees of 
the plant seeking a declaratory judg- 
ment that the plant was not located 
within the City of Louisville and 
that its employees were therefore not 
subject to the tax. An injunction was 
prayed for. The court overruled 
appellee’s general and special de- 
murrers and, in the absence of fur- 
ther pleadings by the City, granted 
judgment for appellants and an 
injunction restraining enforcement 
of the taxing ordinance. The Ken- 
tucky Court of Appeals reversed. 

On appeal to the Supreme Court, 
the judgment of the Court of Ap- 
peals was afhirmed by Mr. Justice 
Minton. The Court rejected the 
contention that the City’s annexa- 
tion of the federal area was invalid, 
saying that that area did not cease 
to be part of Kentucky when it be- 
came the property of the United 
States, and that the change in munic- 
ipal boundaries did not in the least 
interfere with the federal jurisdic- 
tion. 

The Court held that the City was 
granted the right to tax the income 
paid to employees of the United 
States at the plant by the Buck Act, 
4 U.S.C. §§ 105-110. It rejected the 
argument that the City’s occupa- 
tional tax was not an “income tax”’ 
within the meaning of the Buck Act, 
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despite a prior holding by the Ken- 
tucky courts that the tax was not an 
income tax under Kentucky law. 
The Court said that the Buck Act’s 
definition of “income tax” was dif- 
ferent from the definition in the 
Kentucky statute. 

Mr. Justice DoucLas, joined by 
Mr. Justice BLACK, wrote a short 
opinion dissenting on the ground 
that the City’s tax was not an “in- 
come tax” within the meaning of the 
Buck Act, but rather a tax on the 
privilege of working in the City. 

The case was argued by W. A. 
Armstrong for the appellants, and 
by Gilbert Burnett and Alex P. 
Humphrey for the appellees. 


UNITED STATES 


Witness’ Refusal To Divulge Informa- 
tion to Congressional Committee Up- 
held 


® United States v. Rumely, 345 U.S. 
41, 97 L. ed. (Advance p. 494), 73 
S. Ct. 543, 21 U. S. Law Week 4224. 
(No. 87, decided March 9, 1953.) 

Rumely, the secretary of an organ- 
ization called the Committee for 
Constitutional Government, refused 
to disclose to the House Select Com- 
mittee on Lobbying Activities the 
names of persons who make bulk 
purchases of books published by the 
committee. He was convicted under 
R. S. § 192, which provides penalties 
for refusal to give testimony or to 
produce relevant papers “upon any 
matter’ under congressional inquiry. 
The Court of Appeals reversed, one 
judge dissenting, on the ground that 
the committee had no authority to 
compel production of the informa- 
tion. 


The opinion of the Supreme 
Court, written by Mr. Justice FRANK- 
FURTER, 2voided the question of the 
scope of congressional power to in- 
vestigate by adopting the Court of 
Appeals’ view that the House itself 
had not authorized the committee to 


exact disclosure of the information 
that Rumely refused to divulge. In 
arriving at its decision, the Court 
relied upon the rule that legislation 
should be construed if possible so as 
to avoid a serious doubt of consti- 
tutionality, holding that that rule 
applied a fortiorari to congressional 
resolutions. 

The Government contended that 
the Committee had been authorized 
to inquire into all efforts of private 
individuals to influence public opin- 
ion through books and periodicals, 
however remote the radiations of 
influence which they may exert upon 
the ultimate legislative process. The 
Court rejected this argument, saying 
that it would raise serious doubts 
under the First Amendment if 
adopted. The meaning of “lobbying 
’ was held to be restricted 
to “representations made directly to 
the Congress, its members, or its 
committees”. 

Mr. Justice BuRTON and Mr. Jus- 
tice MINTON took no part in the con- 
sideration or decision of the case. 

A concurring opinion by Mr. Jus- 
tice DoucLas, joined in by Mr. Jus- 
tice BLack, took the view that Con- 
gress had authorized the actions of 
the Committee and that, in doing 
so, it had exceeded the bounds of the 
First Amendment. 


activities’ 


The case was argued by Oscar H. 
Davis for the United States, and by 
Donald R. Richberg for Rumely. 
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Attorney and Client . . . contingent fee 
contract in divorce case. 


" The Supreme Court of Washing- 
ton has adopted the almost universal 
rule that an attorney-and-client con- 
tingent fee contract in a divorce ac- 
tion is unlawful. Since the proceed- 
ing, however, was one in which the 
Board of Governors of the Washing- 
ton State Bar Association sought to 
reprimand the attorney, the Court 
had to go further and make a first 
impression decision that such a con- 
tract one 
law” as that term is used in Canon 
15 of the Canons of 
Ethics. But despite this holding, the 
Court refused the reprimand because 
it was not until after the controversy 
arose that the state 
Committee on Legal Ethics ruled 
that such an arrangement was un- 


was not “sanctioned by 


Professional 


association’s 


ethical. 

The Court exhaustively cited the 
cases holding a contingent fee con- 
tract in a divorce suit unlawful as 
against public policy, but noted that 
all the cases arose from civil actions 
to enforce the 
from proceedings to discipline the 


contracts, and not 
attorney. Iwo reasons seem to domi- 
nate the cases holding such con- 
tracts to be against public policy: 
(1) that they tend to prevent recon- 
ciliation, and (2) that they prevent 
the judge from determining proper 
alimony and support payments. 

In the instant case, while the con- 
tract (which was in writing) was far 
from clear, it was apparently con- 
strued as allowing the attorney 20 
per cent of all money he was able to 
secure for his client, whether in the 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 


form of payments ordered by the 
court or in property obtained 
through a voluntary property settle- 
ment. This was to be in addition 
to the amount of fees he would be 
allowed by the opposing side. 

(In Re Smith, Sup. Ct. Wash., 
March 10, 1953, Hamley, J., 254 P. 
2d 464.) 


Civil Service . . . eligibility of signer of 


Communist Party nominating petition. 


® Signing a Communist Party nomi- 
nating petition is in itself not sufh- 
cient cause for the Municipal Civil 
Service Commission of the City of 
New York to strike the signer from 
the eligible list for police patrolmen, 
a New York court has held in order- 
ing the Commission to restore to its 
eligible list the name of a Negro who 
rather unwittingly in 1949 signed a 
nominating petition for Benjamin 
Davis for nomination as City Coun- 
cilman on the Communist Party 
ticket, when at the time Davis was 
being tried for conspiracy to violate 
the Smith Act. 

In his affidavit and in his testimo- 
ny before the Commission on hear- 
ing, the petitioner stated that he was 
not a Communist or an adherent to 
the Party's principles, and that he 
had been asked to sign the petition 
because he was a Negro and as a pro- 
test against racial prejudice. Noting 
that there was no proof against the 
petitioner of Party membership or 
adherence, and referring to the Su- 
preme Court’s recent decision in 
Wieman v. Updegraff, 344 U.S. 183, 
in which an Oklahoma loyalty oath 
statute was found unconstitutional 
because it indiscriminately classified 
innocent and knowing membership 
in organizations designated subver- 
sive by the Attorney General, the 
Court said: “If innocent membership 
cannot be ground for disqualifica- 


tion from public employment, how 
can complete absence of membership 
justify it?” 
The Court recognized “today’s 
acute international situation and 
the dangers of treachery from with- 
in”, but declared: “Happily, we have 
not reached—and fervently we hope 
that we never shall—the ‘awful’ para- 
dox that may confront a democratic 
government in time of war—the 
need of curbing temporarily civil 
liberties in order to preserve them 
in the end.” 
Brennan et al., 
N.Y.S.Ct., Special Term, February 
18, 1953, Hofstadter, J., 119 N. Y. 


S. 2d 83.) 


(Hamilton vy. 


Conflict of Laws . . . more on the doc- 
trine of divisible divorce. 


"= In 1948 the United States Su- 
preme Court spelled out the so- 
called divisible divorce doctrine. In 
Estin v. Estin, 334 U.S. 541, the 
Court held that where a wife domi- 
ciled in New York had there obtained 
a separate maintenance decree award- 
ing her permanent alimony and her 
husband thereafter obtained a di- 
vorce in constructive 
service, the Nevada decree did not 
extinguish the husband's obligation 
under the New York support order. 
Ihe Court declared that New York 
could continue to enforce its decree 


Nevada on 


without impairing the validity or 
effect of the Nevada decree for other 
purposes and without violating the 
full faith and credit clause of the 
Constitution. 

Faced with an analogous set of 
facts, the Court of Appeals for the 
District 
read the Estin case as merely giving 
power to a sister jurisdiction to com- 
pel payment of support money to a 
resident entitled to it, except for a 
foreign divorce decree, but not as 


of Columbia Circuit has 
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obliging the sister jurisdiction to do 
so. It is a matter of public policy for 
each state to determine for itself, the 
Court said, and the District of Co- 
lumbia policy, “based on principles 
of comity, requires the wife to seek 
alimony in the jurisdiction granting 
the divorce.” 

(Meredith v. Meredith, C.A. D.C., 
April 9, 1953, Clark, J.) 


Constitutional Law . 
tion of the laws. 


. equal protec- 


" The Supreme Court of Florida 
has settled a tricky question of con- 
stitutional law which, in the words 
of the Court, involved “plain rooster 
fighting and cock fighting”. Plain- 
tiffs, who were breeders of game and 
fighting cocks, sought a declaratory 
judgment against the Sheriff of Dade 
County that their activities did not 
violate the state’s cruelty to animals 
statute. That statute prohibits such 
cruelty, but by its own terms ex- 
cludes its application “to poultry 
shipped on steamboats or other 
crafts’. The Court held that the 
classification of cock fighting on a 
steamboat and cock fighting on land 
was unreasonable and arbitrary and 
denied the plaintiffs the equal pro- 
tection of the laws to which they 
were constitutionally entitled. 

(Mikell et al. v. Henderson, Sup. 
Ct. Fla., February 27, 1953, Math- 
ews, J., 63 So. 2d 508.) 


Courts . . . special referees appointed 
in New York. 


® As a temporary measure to expe- 
dite disposition of personal injury 
suits, the Supreme Court of New 
York County (the court of original 
jurisdiction in that state) has ap- 
pointed a panel of twenty-five 
attorneys who will sit as special 
referees in three new nonjury parts 
established in the Court. At present 
there are four regular nonjury parts 
in New York County presided over 
by Supreme Court justices. 

The members of the special ref- 
eree panel were recommended by 
The Association of the Bar of the 
City of New York, the New York 
County Lawyers Association and the 
Bronx Gounty Bar Association. 
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Each will serve without compensa- 
tion for a continuous period of thir- 
ty days. Cases will come before them 
only by stipulation of the parties. 

David W. Peck, Presiding Justice 


of the Appellate Division, First 
Department, said that the Court did 
not have the facilities “to provide a 
prompt trial by the slow process of 
jury trial”, but that the plan for 
additional nonjury parts “guaran- 
tees to all claimants in personal 
injury actions a fair and prompt 
trial”. 

The plan is contemplated as a 
temporary expedient pending possi- 
ble adoption this year by the state’s 
voters of a constitutional amend- 
ment permitting the assignment of 
judges across court lines according 
to availability and needs. 

[For previous comment by Justice 
Peck concerning calendar conges- 
tion arising from personal injury 
suits, see 39 A.B.A.J. 322; April, 
1953. ] 


Crimes . . . amount of bail. 


" In determining bail there is “a 
considerable latitude between a fig- 
ure which is clearly inadequate and 
one which is clearly excessive”, the 
Court of Appeals for the Eighth 
Circuit has declared in restating 
federal law applicable to bail and 
the constitutional injunction that 
excessive bail shall not be required. 
Problems relating to the amount of 
bail are essentially for trial judges, 
the Court said, and when the 
amount is within the extremes of 
high and low, an appellate court 
should not substitute its judgment 
for that of the trial court. 

The case involved four defend- 
ants indicted for conspiracy to vio- 
late the Smith Act [18 U.S.C.A. 
§2385]. Bail, upon arrest, had been 
fixed at $40,000 for one and $25,000 
for each of the other three. The dis- 
trict court subsequently reduced it 
to $15,000 for one and $10,000 for 
each of the others. These bails were 
posted and defendants released. The 
present case arose on their motions 
for further reductions. 

(Forest et al. v. U.S., C.A. 8th, 
April 8, 1953, Sanborn, J.) 


Divorce . . . declaratory judgment to 


test Nevada decree. 


® Use of the declaratory judgment 
remedy to test the service-by-publica- 
tion jurisdiction of a Nevada court 
to grant a divorce has been approved 
by the Appellate Division of the 
New York Supreme Court, First De- 
partment. A wife had obtained a 
separate maintenance decree in New 
York and later the husband obtained 
a divorce in Nevada in an action in 
which the wife was served by publi- 
cation. Then the wife sought a de- 
claratory judgment in New York 
that the Nevada decree was invalid. 
Personal service on the husband was 
had in the latter action. 

Adverting to the Williams cases 
[Williams v. North Carolina, 317 
U.S. 287 and 325 U.S. 226] in which 
the Supreme Court held in effect 
that a Nevada constructive service 
divorce decree was entitled to full 
faith and credit but that Nevada 
jurisdiction was open to collateral 
attack, the Court in the instant case 
ruled that New York should not 
hesitate to pass upon the validity of 
the husband’s domicile in Nevada 
and that a declaratory judgment 
action was a proper vehicle for such 
inquiry. “Our courts are under 
a duty to protect the marital status 
of a wife domiciled in this state by 
declaring her rights when there is an 
open claim that she is no longer the 
lawful wife of the man to whom she 
was married”, the Court said. 

(Long v. Long, N.Y.S.C. App. Div., 
Ist Dept., February 24, 1953, Cohn, 
J., 119 N.Y.S. 2d 341.) 


Divorce . . . what constitutes cruelty in 
Georgia? 


® A bit of Scottish rhyme, attributed 
to Burns but never claimed by him, 
and one of Solomon’s wisdoms, were 
recently quoted by the Supreme 
Court of Georgia. The Burns was: 
I married with a scolding wife, 
The fourteenth of November; 
She made me weary of my life 
By one unruly member. 
and the Solomon quotation was 
Proverbs 21:19: 


It is better to dwell in the wilder- 
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ness, than with a contentious and 

angry woman. 

The Court was considering whe- 
ther a husband’s contentions that 
his wife denied “conjugal 
rights” and was constantly “fussing 
and nagging” alleged actions con- 
stituting “wilful infliction of pain, 
bodily or mental”, under the Geor- 
gia divorce statute. The holding was 
that while neither might be ground 
in itself, they were elements of the 
whole marital relationship to which 
a jury could properly give considera- 
tion in determining whether statu- 
tory grounds existed. 

(Hinkle v. Hinkle, Sup.Ct.Ga., 
February 9, 1953, rehearing denied 
February 25, 1953, Head, J., 74 S.E. 
2d 657.) 


him 


Governmental Reorganization . . . cre- 
ation of Department of Health, Educa- 
tion and Welfare. 


® By a promulgation under the pro- 
visions of the Reorganization Act of 
1949, effective April 11, 1953, pur- 
suant to a joint resolution of 
Congress [P.L. 13, 83d Congress], 
the President has created a new 
executive department of the Federal 
Government—the first completely 
new cabinet post since 1903. The 
new department is the Department 
of Health, Education and Welfare, 
whose head is a Secretary having 
cabinet rank. The department will 
contain, in addition to the Secretary, 
an Under Secretary, two Assistant 
Secretaries, a Special Assistant to 
the Secretary (Health and Medical 
Affairs) who shall be a recognized 
leader in the medical field “with 
wide non-governmental experience”, 
and a Commissioner of Social Securi- 
ty. These appointments are to be 
made by the President by and with 
the advice and consent of the Senate. 
The Federal Security Agency is 
abolished and its functions and 
agencies are transferred to and inte- 
grated with ‘the new department. 
Also abolished are the former posts 
of Federal Security Administrator 
and Social Security Administrator. 

(Reorganization Plan No. 1 of 
1953, 18 Fed. Reg. 2053, April 11, 
1953, F.R.Doc. 53-3174.) 


Husband and Wife .. . 
tion for tort arising before marriage. 


interspouse ac- 


® A California court has held that 
a married woman may maintain an 
action in tort against her husband 
for personal injuries incurred prior 
to the marriage. The Court declined 
to decide whether the common law 
rule that a wife may not sue her hus- 
band in tort is still the law of 
California, but chose to determine 
the case on the 
state’s property law. 

The Court ruled that the injuries 
constituted a thing in action and 


rationale of the 


that a thing in action was property. 
It was further held to be the wife’s 
separate property because it arose 
before the marriage, and that as 
separate property of the wife she 
could assert it without regard to the 
“fortuitous circumstance’ of wheth- 
er the defendant was her husband 
or a third party. 

The fact that the husband carried 
liability insurance at the time of the 
accident was immaterial, the Court 
said. 

(Carver v. Ferguson, Calif. D.C. 
App., 3d Dist., January 27, 1953, 


hearing granted March 26, 1953, 
Peek, J., 254 P. 2d 44.) 
Indictment and Information . . . suffi- 


ciency to charge perjury. 


" The Court of Appeals for the 
Fifth Circuit has reaffirmed (in a 
two-to-one holding) its position that 
in an indictment for perjury under 
the federal statute [18 U.S.C.A. 
§1621] it is necessary to allege who 
administered the oath and what 
authority that person had to admin- 
ister it. In so holding, the Court 
followed its own decision in Hilliard 
v. U.S., 24 F. 2d 99, and rejected the 
contention that since Hilliard was 
decided under a repealed statute and 
prior to adoption of Rule 7(c) of the 
Federal Rules for Criminal Proce- 
dure, that that case could no longer 
be controlling. 

(U.S. v. Debrow et al., C.A. 5th, 
April 10, 1953, Borah, J.) 


Labor Law .. . 
davits. 


non-Communist affi- 


® The National Labor Relations 
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Board has no authority to inquire 
into the truth or falsity of the non- 
Communist affidavits that union 
officials are required to file under the 
Taft-Hartley Act [29 U.S.C.A. §159 
(h)]. So the United States District 
Court for the District of Columbia 
has held in the first case on the point. 

Officers of the unions in question 
had filed the required affidavits from 
1949 through 1952. In 1952, however, 
a grand jury in the Southern District 
of New York returned a presentment 
reporting that a number of the 
officials, in appearance before the 
jury, had refused to state whether 
the affidavits were true or false on the 
ground of constitutional privilege 
against self-incrimination. The grand 
jury recommended action by the 
NLRB. 

The Board then propounded addi- 
tional questions to the officers, asking 
them to reaffirm by affidavit their 
previous affidavits and to state that 
since the filing of the first affidavit 
they had not been members of the 
Communist Party or of a proscribed 
organization. The officers refused to 
do so and sought an injunction 
against the Board. 

In granting a permanent injunc- 
tion the Court found in examining 
the legislative history of the Act that 
investigative powers in this respect 
have been deliberately denied the 
Board, and ruled that a grand jury 
could not confer such powers on the 
3oard. 

(United Electrical, Radio & Ma- 
chine Workers of America, (UE) et al. 
v. Herzog et al., U.S.D.C.D.C., Jan- 
uary 27, 1953, Letts, J., 110 F. Supp. 
220.) 


Lotteries . . . radio and television give- 
away programs. 


® The three major broadcasting net- 
works have successfully challenged 
a proposed Federal Communications 
Commission ruling that would have 
cost radio and television stations 
their licenses had they continued 
carrying so-called give-away programs 
by which members of the listening or 
viewing audience may win prizes by 
listening to or viewing a certain pro- 
gram, by correctly answering a ques- 
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tion whose answer has been previous- 
ly broadcast, or by answering a tele- 
phone call or writing a letter in a 
manner prescribed by a broadcast. 

The Commission, in proposing 
adoption of the rules, had attempted 
to implement the provisions of the 
federal lottery statute [18 U.S.C.A. 
$1304] which makes punishable by 
fine and imprisonment anyone who 
broadcasts any advertisement or in- 
formation concerning a lottery “offer- 
ing prizes dependent in whole or in 
part upon lot or chance....” Hold- 
ing that the word “lottery” should be 
given its usual and popular meaning, 
a three-judge United States District 
Court in the Southern District of 
New York, with one judge dissenting, 
ruled that to constitute such a lot- 
tery as proscribed by the statute there 
must be consideration furnished by 
the participant. The Court then went 
on to reject the FCC’s contention 
that consideration would consist of 
listening to or viewing a certain pro- 
gram or of sitting by the telephone in 
anticipation of being called. 

The Court opined that “when the 
radio or television audiences tire of 
them [give-away programs], they 
will make their exit. But the Com- 
mission cannot hurry them off by 
characterizing certain features of 
the ‘give-away’ programs as lotteries, 
if as a matter of law they are not.” 

(American Broadcasting Co. et al. 
v. U.S., U.S.D.C. §.D. N.Y., February 
5, 1953, Leibell, J., 110 F.Supp. 374.) 


Navigable Waters . . . riparian rights. 


® In Michigan the riparian rights of 
an owner of land bordering an in- 
land but navigable lake extend to 
the center of the lake even though 
the water at some points may be so 
deep as to make the subaqueous 
lands not usable, according to the 
Supreme Court of that state. These 
rights, the Court pointed out in a 
recent case, are subject to the rights 
of other riparian owners to use the 
lake for boating and fishing and are 
also subject to an easement in the 
public for navigation. But that 


easement does not extend to or in- 
clude the right to anchor a vessel 
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permanently off the owner’s shore, 
and therefore in the instant case the 
riparian Owners were granted an 
injunction against the owners ol a 
raft which was kept anchored to the 
plaintiff's subaqueous land and used 
commercially as a place from which 
persons could fish. 

(Hall et al. v. Wantz, Sup. Ct. 
Mich., March 10, 1953, Dethmers, 
C.J., 57 N.W. 2d 462.) 

Negligence . . . res ipsa loquitur. 

" The doctrine of res ipsa loquitur 
is correctly applied to a case where 
the plaintiff suffered personal in- 
juries after receiving an electrical 
shock from a public telephone which 
he was using to make a call. This is 
the ruling of the New York Supreme 
Court, Appellate Division, Third 
Department, which observed that 
“such incidents do not happen if 
reasonable care is used in the instal- 
lation, maintenance and control of 
telephone lines”. 

(Seeley v. New York Telephone 

Co., N.Y.S.Ct.App.Div., 3d Dept., 
March 13, 1953, Foster, J. 120 N.Y.S. 
2d 262.) 
* An appellate court in Louisiana 
has reaffirmed the position of that 
state that the doctrine of res ipsa 
loquitur may be applied against the 
bottler in the familiar exploding 
bottle case, even where the bottle 
has passed to the plaintiff's posses- 
sion from the bottler and the retailer. 
Even assuming the doctrine did not 
apply, the Court said, the doctrine 
of implied warranty will apply to 
the safeness of the bottle equally as 
well as it applies to the wholesome- 
ness of the beverage contained in the 
bottle. 

(Johnson v. Louisiana Coca-Cola 
Bottling Co., Ct. App. La., Orleans, 
February 23, 1953, rehearing denied 
March 23, 1953, Regan, J., 63 So. 
2d 459.) 

Torts . . . Federal Tort Claims Act. 


* Prisoners confined in federal penal 
institutions may not avail themselves 
of the Federal Tort Claims Act to sue 
the United States for damages sus- 
tained by reason of the negligence 
of governmental employees charged 
with the duty of detaining and super- 


vising the prisoners. ‘This is the opin- 
ion of the United States District 
Court for the Western District of 
Virginia in a case of first impression. 

Conceding that federal prisoners 
are not expressly exempted by the 
Act, the Court’s ruling is based in 
part on analogy to Feres v. U.S., 310 
U.S. 135, where a cause of action 
under the Act was denied to mem- 
bers of the Armed Forces on active 
duty. The Court stated, moreover, 
that since the Act renders the United 
States liable “in the same manne 
and to the same extent as a private 
individual under like circumstances 
...” [28 U.S.C.A. §2674], it could 
not be construed as applicable be- 
cause no private individual would 
find himself, in the language of the 
Act, “under like circumstances’, 7.e., 
with a legal right to hold a person 
in penal servitude. 

The Court also noted the statutory 
provisions for the administration of 
federal penal institutions and found 
that the intent of Congress was to 
establish a uniform prison system. 
This uniformity, the Court con- 
cluded, would be upset by the pro- 
vision of the Act making liability 
depend upon “the law of the place 
where the act or omission occurred” 
[28 U.S.C.A. §1346(b)]. 

(Sigmon v. U.S., U.S. D.C. W.D. 
Va., March 30, 1953, Barksdale, J.) 


Taxation .. . retention of reversionary 
interest in trust. 


® In 1931 a settlor-decedent created 
a trust with his wife as beneficiary, 
the trust instrument providing that 
if the beneficiary did not exercise 
powers of appointment given her, 
the trust estate, upon her death, 
would go to those entitled to her 
estate under Pennsylvania’s intes- 
tate descent law. Under that law 
the settlor-decedent would have been 
entitled to one third of his wife's 
estate. In 1943 the wife relinquished 
the powers of appointment. 
Therefore on the _ settlor-dece- 
dent’s. death the Commissione: 
claimed that one third of the trust 
estate should be included in his 
gross estate under IRC §811 (c) (1)- 
(C) as a transfer intended to take 
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effect in possession or enjoyment at 
the decedent’s death and as to which 
“retained a 
interest in the property, arising by 


he had reversionary 
the express terms of the instrument 
of transfer and not by operation of 
ae te” 

Ihe Court of Appeals for the 
Third Circuit, affirming the Tax 
Court, held that “express terms” 
meant just what it said, and that 
there were no “express terms’’ of 
reversion in the present instrument. 
The Court ruled, moreover, that 
the transfer was not intended to take 
effect in possession or enjoyment at 
or after the decedent’s death. Con- 
sequently, the trust property was not 
includible in the settlor-decedent’s 
gross estate for estate tax purposes. 

(Commissioner v. Estate of Mar- 
shall, C.A. 3d, April 10, 1953, Ka- 
lodner, J.) 


Taxation . . . effect of interlocutory 


divorce decree. 


® The Tax Court of the United 
States in two recent cases has con- 
sidered the relationship of spouses 
during the period in which an inter- 
locutory decree of divorce is in effect. 

In one case, arising under Utah 
law, the wife obtained an interlocu- 
tory decree in August of 1949. Under 
state law the decree did not become 
final until six months later and such 
marital concomitants as inheritance, 
right to petition for letters of admin- 
istration, etc., were preserved dur- 
ing the interim period. The Court 
held that therefore the wile and the 
taxpayer were entitled to file a 
joint return for the year 1949 under 
IRC §51(b). 

(Marriner S. Eccles, U.S. Tax Ct., 
March 11, 1953, Hill, J., 19 TC. 
No. 119.) 
® In another case, arising under 
Colorado law, the wife obtained an 
interlocutory decree in December of 
1947. Here again under state law the 
decree did not become final for six 
months and the wife’s marital rights 
were preserved during the interim. 
The Court, following the analogy 
of Eccles, 
monthly support payments made by 


ruled that temporary 


the husband during the six months’ 
period were not taxable to the wife 
under IRC §22 (k). 

(Alice Humphreys Evans, US. 
Tax Ct., March 20, 1953, Rice, J., 
19 T.C. No. 126.) 


Taxation . . . deductibility of lawyer's 
expenses in attending tax course. 


® A lawyer whose responsibilities 
in his firm included keeping abreast 
of current tax law has been allowed 
by the Court of Appeals for the Sec- 
ond Circuit to deduct expenses of 
attending a short course in federal 
taxation. The deductibility was pred- 
icated on IRC §23(a)(1) (A) as an 
ordinary and necessary expense in- 
curred in carrying on a trade or 
business, and the Court pointed out 
that therefore regulations issued un- 
der IRC §23(a) (2), which relates to 
nontrade and nonbusiness expenses, 
would not be applicable. 

The Court also denied the appli- 
cability of Justice Cardozo’s dictum 
in Welch v. Helvering, 290 U.S. 111, 
that the cost of acquiring learning is 
a personal expense. That observa- 
tion, the Court declared, related to 
knowledge obtained for its own sake 
or for possible use in some future 
work, and did not foreclose an excep- 
tion where “the 
quired was needed for use in a law- 


information ac- 


yer’s established practice’. In the 
instant case the Court found analogy 
in allowance of deductions to protes- 
sional men for dues to professional 
societies and subscriptions to pro- 
fessional journals. 

Neither could the expenditures be 
considered for the purpose of acquir- 
ing a capital asset, the Court ob- 
served, for the “rather evanescent 
character” of tax law knowledge “‘de- 
prives it of the sort of permanency” 
that the capital asset concept em- 
braces. 

(Coughlin v. Commissioner, C.A. 
2d, April 14, 1953, Chase, J.) 


Torts . . . instruction that damage 
award not taxable. 


® It is proper for the trial court to 
instruct a jury and for defendant's 
counsel to remind the jury in argu- 
ment that the amount of damages 


Courts, Departments and Agencies 


awarded in the verdict in a personal 
injury action is not subject to federal 
income tax. Illinois has become the 
second state to adopt this view, fol- 
lowing the lead of Missouri in Demp- 
Thompson, 251 S.W. 2d 42, 
where it was stated that since jurors, 


sey V. 


like most citizens, are “acutely sensi- 
tive to the impact of income taxes”, 
they might add to the verdict to 
compensate for the defendant's sup- 
posed tax burden. In the instant case 
the Court said it saw no danger that 
its decision might open the way for 
instructions that the defendant 
would not reap the full amount of 
the verdict because of attorney's fees 
and other costs. 

(Hall v. Chicago & Northwestern 
Railway Co., App. Ct. Ill., Ist Dist., 
February 2, 1953, Friend, J., 110 N.E. 
2d 654.) 


Wills . . 
manslaughter of testator. 


. when beneficiary guilty of 


®" In 1947 Connecticut by statute 
prohibited any person “finally ad- 
judged guilty . . 
first or second degree” from inherit- 
ing or taking by will any part of the 
estate of the person killed. In the 
instant case a husband shot his wife. 
He was indicted for second degree 
murder but convicted of man- 
slaughter. His wife’s will left her 
entire estate to him. 

Although it was not seriously con- 
tended that the statute barred the 
husband from taking under the will, 
since he was not convicted of murder 
in the first or second degree, the 
wife’s next of kin and heirs at law 
urged that the statute had not 
stripped the courts of their common 
law authority to void the devise or to 
impose a constructive trust upon it 
on the ground that one should not be 
allowed to profit from his own 
wrong. The Supreme Court of Errors 
of Connecticut, however, rejected 
this theory and held that the statute 
was controlling. The Court found 
that in the absence of statutory pro- 
vision the general rule is that one 
who murders his ancestor may in- 
herit, except in cases of life insurance 
proceeds where contract law prevails. 
To bar the devise in the present case, 


. of murder in the 
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the Court said, would be to disregard 
and rewrite the law relating to revo- 
cation of wills. 

(Bird v. Plunkett et al., Sup. Ct. 
Er. Conn., February 17, 1953, Brown, 
C.J., 95 A. 2d 71.) 


Workmen’s Compensation . . . attor- 


ney's contingent fee contract. 


=" The Supreme Court of Texas has 
held that in a workmen’s compensa- 
tion case it was reversible error to 
allow the injured party’s attorney to 


inform the jury that the attorney had 
made a contract with his client under 
which the attorney would receive 
one third of the recovery. The Court 
said such action was “reasonably cal- 
culated . . . to influence the jury to 
make a larger award than it other- 
wise would have made”. 

In the instant case the injured 
party, while on the stand, removed 
his shoes and socks and demonstrated 
to the jury that he could not depress 
his foot below a certain position. 
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® The teaching of legislation as a separate subject in the law school curriculum has 


received increasing acceptance but still encounters occasional criticism. On the basis 


of his experience as a teacher and draftsman, Professor Elliott points out the reasons 


for formal instruction in the field. 





Legislation as a Law School Course 
by Shelden D. Elliott, Professor of Law, New York University 


=" The past twenty years have seen 
the subject of legislation acquire in- 
creasing acceptance in law school 
curricula. Like any comparative 
newcomer, it has had to buck tradi- 
tion and, at times, the skepticism- 
cum-reluctance of those who doubt 
its entitlement to recognition. “Be- 
sides,” say the diehards, “it is not 
a bar examination  subject!’’—as 
though that were the ultimate cri- 
terion of academic respectability. 
At the risk of belaboring the (to 
me) obvious, let me suggest just a 
few reasons as to why we have mod- 
ern law school courses on the sub- 
ject. Let’s take, as a starting point, 
the practical day-to-day business of 
the lawyer. In law school he was 
trained, and ably trained, in the 
case method. Casebooks and law re- 
ports, key numbers and Shepard's 
Citations, annotations and digests, 
are to him familiar tools. Yet, when 
he encounters a new problem in his 
practice, to what does he turn first? 
To the cases? Rarely. He is much 
more apt to turn to the statutes— 
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revised, compiled or codified—and 
busy himself with finding the legis- 
lative law in point. If it isn’t a stat- 
ute on which the issue hinges or the 
answer depends, the chances are that 
it is an administrative regulation o% 
an ordinance. 

“But”, say the traditionalists, “stu- 
dents learn all they need to know 
about statutes in their respective 
subject courses. Modern casebooks 
are no longer just compilations of 
cases. They are ‘cases and materials’, 
including statutory.” Granted, but 
if that’s so, why not give students 


the benefit of at least a grounding 
in the legislative process common to 
all statutes, rather than a smatter- 
ing of the end product? And if the 
same principles of interpretation, 
the same types of intrinsic and ex- 
trinsic sources of meaning, the same 
truths and fictions of “legislative 
intent’, pertain to statutes generally, 
why not treat them generically, rath- 
er than on a casual subject-by-subject 
basis? 


From the standpoint of adequate 


Having done this, the Court de- 
clared, the foot was in effect in evi- 
dence and it was therefore error to 
deny to the insurer’s doctor the right 
to manipulate the foot for the pur- 
pose of showing that it could be 
moved up and down from the ankle 
joint. 

(Texas Employers Insurance As- 
sociation v. Hatton, Sup. Ct. Texas, 
February 11, 1953, rehearing denied 
March 25, 1953, Culver, J., 255 S.W. 
2d 848.) 


protection of a client's interests, the 
lawyer cannot afford to remain obliv- 
ious to the legislative process in ac- 
tion. The Congress or a state legis- 
lature in a single session can produce 
more law that impinges on or vitally 
affects more people than does the 
average output of a supreme court in 
a decade. A motor vehicle law, an 
income tax amendment, a rent con- 
trol statute, or a Selective Service 
Act, has general and far-reaching 
impact. But even less publicized or 
scarcely noticed legislative action 
may bear upon substantial groups of 
citizens other than those primarily 
interested in supporting or opposing 
it. The attorney’s duty to protect or 
assert his client’s cause requires par- 
liamentary as well as forensic vigi- 
lance. 

Despite occasional efforts in the 
direction of improvement, legislative 
procedure remains cumbersome, ar- 
chaic and often frustratingly inefh- 
cient. Thousands upon thousands of 
bills are poured into legislative hop- 
pers each biennium. In the process 
that follows, overworked legislators 
striving against odds of volume and 
time, are faced with pressures and 
demands that often make compli- 
ance with constitutional formalities 
of procedure an inevitable fiction. 
lo represent his client, then, and to 
protect his interests in the legislative 
mill, the lawyer must know its work- 
ings both in theory and in reality. 

He must also know the require- 
ments of and the limitations on 
lobbying—when and where to regis- 
ter as a lobbyist or legislative advo- 
cate, what to disclose as to his 
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relationship and the interests he 
represents. He must know the pro- 
cedure, jurisdiction and functions 
of legislative committees. If, as re- 
cent developments indicate, the pro- 
cedures of legislative investigating 
committees are being brought some- 
what more nearly into accord with 
fundamental concepts of due proc- 
ess, the lawyer will have an increas- 
ing role in the representation of 
witnesses before such committees. 
A knowledge of legislative proce- 
dure is, however, but an incidental 
facet of the lawyer’s equipment in 
the field of statutory law. Dealing 
for the most part with statutes which 
are the end results of such proce- 
dure, he needs to know more than 
traditional law school courses cus- 
tomarily give him about the consti- 
tutional validity and vulnerability 
of legislation. The strictures of state 
constitutions on the form and sub- 
ject-content of legislation reach well 
beyond the hallowed domain of 
“constitutional law” in the orthodox 
sense. Thus, prohibitions against 
“local and special acts’, limitations 
on appropriations or on “gifts of 
public money”, mandatory require- 
ments that each act embrace but one 
subject which shall be expressed in 
its title, prescriptions that revised or 
amended laws shall be re-enacted at 
length, specifications as to the exact 
wording of enacting clauses, are all 
constitutional provisions common to 
most states. They are not generaily 
included or touched upon in law 
school courses in constitutional law. 
Yet, as grounds of challenge to the 
validity of state legislation, they are 
as productive of litigation as, fot 
example, the commerce clause or the 
Fourteenth Amendment in the fed- 
eral field. And a statute invalidated 
because of noncompliance with such 


formal requirements is just as void 
as if it contravened the more funda- 
mental and better-known organic 
guarantees. 

Perhaps the broadest area of day- 
to-day legal problems in the legisla- 
tive field is that of statutory inter- 
pretation. As legislation in the form 
of statutes, ordinances and adminis- 
trative regulations proliferates in 
overwhelming volume, the necessity 
of interpretation and application to 
individual situations corresponding- 
ly increases. And since interpretation 
is essentialy a legal question it is 
essentially a task of the lawyer. He 
needs to know not only the rules and 
canons of construction but also the 
extent to which other parts of the 
statutory instrument, as well as out- 
side sources, may be resorted to in 
ascertaining its meaning. He should 
be aware of principles incident to 
interpretation of related statutes and 
of uniform laws. To persuade the 
courts or other official authorities to 
adopt an interpretation consistent 
with the lawyer’s version of legisla- 
tive meaning is an essential tech- 
nique of advocacy. 

While the art of drafting legisla- 
tion is becoming more and more a 
specialized skill for legislative draft- 
ing bureaus and agencies, the gen- 
eral practitioner has occasion to use 
it. He may be called upon to draft 
an entire statute or merely to pre- 
pare a minor proposed amendment 
to an existing law. It is an art which 
calls for competence of as careful an 
order as that required for other le- 
gal documents of the highest impor- 
tance to his client’s interests and 
protection. Not only the words to be 
used, but the organization and 
framework of the draft, as well as 


the sanctions, if any, by which it is 
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to be carried into effect, must be 
considered and chosen with care. 
Certainly it is not amiss that law 
students should be afforded some 
conversance with these skills to the 
same degree as in other areas of 
draftsmanship. 

These then are some of the rea- 
sons why a law school curriculum 
today includes a course on the sub- 
ject of legislation. In some law 
schools it is regarded as sufficiently 
basic to be required in the first year 
of law study. Whether so given as a 
separate subject or merely as a com- 
ponent of a general introductory or 
orientation course, there is merit in 
making law students early aware of 
the part that statutes play in the 
over-all complex of the law. Other- 
wise they tend to think of judicial 
decisions as the be-all and end-all 
of legal sources. I have heard a law 
teacher aptly suggest that law stu- 
dents, if not introduced to legisla- 
tion reasonably early in their train- 
ing, tend to become “case-hard- 
ened”. That tendency has left its 
mark on the legal profession gener- 
ally. A few generations ago, and ex- 
cept for an occasional Jeremy Ben- 
a David Dudley Field, 
lawyers viewed statutory law with a 


tham or 


distrust and suspicion bred of un- 
familiarity. 

Engulfed in the rising tide of 
legislative enactments, societv gen- 
erally has come to accept their inev- 
itability. Law schools, in the process 
of adjusting their curricula to the 
requirements and needs of the pro- 
fession, have similarly come to this 
view. Whether the subject of legis- 
lation is given in the first law school 
year—or the second, or the third—I 
hold confidently to the view that it 
is here to stay. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Employees’ Annuities Under Nonqualified Plans 


® The problem of providing retire- 
ment compensation for employees 
cannot always be met through plans 
that qualify under Section 165(a) 
of the Internal Revenue Code. Use 
of nonqualified plans is frequently 
necessary. The general requirements 
and tax consequences of Section 165 
are well known among lawyers, but 
the tax consequences of arrange- 
ments that do not qualify under 
its provisions are less defined and 
are not generally appreciated. A 
harsh result, which was obviously 
unforeseen by the taxpayer, turned 
on an interpretation of statutory lan- 
guage dealing with employes’ annul- 
ties in the recent case of Morse v. 
Comm’r, 202 F. 2d 69 (2d Cir. 1953), 
aff'g 17 T. GC. 1244. 

In this case, Elliott C. Morse was 
taxed in 1943, the year he retired, on 
the full value of an anuity contract 
on his life bought by his employer 
in 1941. He contended that he should 
be taxed only on the amount actu- 
ally distributed to him during the 
year, 

This decision brings into focus 
the provisions of the statutes and 
regulations dealing with forfeitable 
and nonforfeitable employees’ an- 
nuities purchased under nonquali- 
fied plans. It points up sharply the 
lack of realism in making the ele- 
ment of forfeitability in these cases 
the sole statutory criterion to deter- 
mine the principal tax effect. 

In most instances Sections 22 (b) 
(2) (B), 23(p)(1)(D) and 165 (c) 
place the tax burden on the employ- 
er or on the employee, depending 
on the forfeitability or nonforfeit- 
ability of the employee's rights at the 
time of the employer's contribution. 
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If his rights are nonforfeitable at 
that time, the employee is taxed on 
the contribution in the year when 
it is made, but the employer has a 
deduction in that year. If his rights 
are forfeitable, however, the em- 
ployee is not taxed in the year of 
contribution but the employer has no 
deduction at all, neither in the year 
of contribution nor in a later year. 
Special rules applicable to corpora- 
tions exempt under Section 101 (6) 
are not considered in this discussion. 

More specifically, Section 22 (b) 
(2)(B) provides, in effect, that if the 
employee’s rights under the annuity 
contract are nonforfeitable, the em- 
ployer’s contribution, if made at or 
after the time the rights became non- 
forfeitable, shall be taxed to the 
employee in the year when contrib- 
uted. This provision has been con- 
strued in Treas. Reg. 111, Sec. 29.22 
(b)(2)-5, to mean that if the employ- 
ee’s rights in such a case were for- 
feitable when the contribution was 
made, the amount of the contribu- 
tion would not be taxable to the 
employee even though his rights be- 
came nonforteitable later; he would 
only be taxed on the annuity pay- 
ments when they were actually dis- 
tributed or made available to him. 
The precise meaning of this regula- 
tion has been the subject of some 
disagreement and conjecture, but it 
would appear that if the employee's 
rights were forfeitable when the 
contribution was made he would not 
be taxable on the contribution if Tis 
rights were made nonforfeitable in 
a later year, even though this were 
done prior to his retirement. 

In the Morse case, the employer, 


the Chrysler Corporation, in 1941 
bought an annuity on Mr. Morse’s 
life at the time he was 70 years old; 
he was still working with the com- 
pany although ineligible to partici- 
pate in the qualified plan which was 
set up in the same year. Application 
for the annuity had been made by 
the company, as purchaser, and by 
Morse, as the annuitant. The em- 
ployer retained all rights in the 
policy and received and retained 
monthly cash payments during 1941 
and 1942. Then, in 1943, when 
Morse retired, the employer exe- 
cuted a change-of-beneficiary form 
and assigned to Morse all of its 
rights in the contract, but without 
giving him the power to anticipate 
the cash surrender value. 

When the Bureau undertook to 
include in his taxable income for 
the year 1943 the full cash value of 
the policy, Morse objected on the 
ground that Section 22 (b) (2) (B) ex- 
cludes from employees’ gross income 
all items with respect to employees’ 
annuities except those specifically 
included; that the applicable sen- 
tence of the section includes only 
the amounts contributed by the em- 
ployer at or after the time the rights 
became nonforfeitable and in the 
year when contributed; and that in 
his case the employer’s contribution 
was made in 1941—two years before 
the rights became nonforfeitable— 
and therefore could not be taxed to 
the employee. 

The Tax Court held, nevertheless, 
that the section did not apply be- 
cause petitioner had no rights at all, 
forfeitable or nonforfeitable, in the 
contract prior to 1943; therefore, the 
payment by the company in 1941 did 
not constitute a contribution within 
the meaning of the statute. The 
Court concluded on this line of rea 
soning that “harsh as this result 
seems” the petitioner was taxable on 
the full value of the annuity in 1943. 
The conclusion was reached under 
the line of authority applicable be- 
fore Section 22 (b)(2) (B) was enacted 
in 1942. See Renton K. Brodie, | 
I.C. 275. The value of the contract 
was held to be the cost of the premi- 
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um in 1941 less the subsequent an- 
nuity payments received by the com- 
pany, a net amount of $33,895.25. 
Chere were five dissenting judges 
in the Tax Court. Judge Arundell 
expressed the thought that the ma- 
jority Opinion was contrary to the 
spirit of the legislation dealing with 
the taxation of employees’ annuities. 
He said that there were no contribu- 
tions towards the purchase of the 
contract after the petitioner's rights 
became nonforfeitable, there- 
fore that nothing should be included 
in this income on account of the con- 


and 


tribution. Judge Turner appeared 
to disagree with the old line of 
authority and to feel that a contrary 
result in the Morse case should have 
been reached even without Section 
22 (b) (2)(B). He said, “I am still at 
a loss to know by what alchemy such 
prospective enrichment was trans- 
muted into a present realization of 
income, it being specifically pro- 
vided that neither the contract nor 
any benefits accruing thereunder 
could be transferred, commuted, an- 
ticipated or in any way subjected to 
petitioner's debts. The petitioner was 
full of hopes and prospects. He was, 
no doubt, sated with great expecta- 
tions. But he had received nothing 
which presently, he could sell, trade, 
wear, use, eat or drink. ‘Water, wa- 
ter, every where, nor any drop to 
drink.’” 

The Court of Appeals, in a short 
opinion by Judge Frank, stated that 
Section 22(b)(2)(B) did not apply 
because it relates exclusively to a 
situation in which the employee 
obtains enforceable rights in the an- 
nuity at the time when the employer 
procures the annuity; and that, since 
Morse had no rights before 1943, 


this was not an instance where an 
annuity which was originally forfeit- 
able when obtained became nonfor- 
feitable in a later year. The Court 
also held in the alternative that if 
Section 22(b)(2)(B) could be as- 
sumed to govern this situation, then 
the contribution was not made with- 
in the meaning of the statute until 
1943; thus, 
made at the time the contract be- 


the contribution was 
came nonforfeitable and, therefore, 
the employee was taxable. 

Although the Court of Appeals 
indicated that its decision was based 
on alternative grounds, these appeat 
to be differently worded statements 
of the rationale which governed the 
decisions in both courts, i.e., that a 
contribution within the meaning of 
Section 22 (b)(2)(B) could not have 
been made by the employer before 
the employee obtained some kind of 
rights, forfeitable or nonforfeitable. 

It would be difficult to 
different conclusion concerning the 
effect of Section 22(b) (2) (B) under 
the particular facts of the Morse 
The result probably 
could have been avoided only if the 
courts held that the section did not 
govern the case and refused to fol- 
low the controlling principles appli- 
cable before its enactment, as set out 


reach a 


case. harsh 


in Renton K. Brodie, supra, a course 
that was virtually suggested by Judge 
Turner. 

The basic inequity in the present 
law, at least the basic factor which 
will prevent a fair and realistic tax 
result in many cases, lies in the pur- 
pose to tax employees in some cases 
on the value of annuities bought for 
them by their employers, even 
though the actual income can only 
be realized at a future time. The 
somewhat doctrinaire view that an 
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annuity has a present value which 
must be included in the employee's 
income if his rights are nonforfeit- 
able, doubtless is implicit in the pres- 
ent statute, but it might well be re- 
examined by Congress. The quoted 
comments of Judge 
pertinent to that view and empha- 


Turner are 
size the practical incongruities to 
which it can lead in application. 
The interpretation of the terms 
“nonforfeitable” and 
“employer's contribution” or “con- 
tributed by 


“forfeitable”’, 


the employer”, con- 
tained in the statute and regulations, 
is obviously a fruitful source of mis- 
understanding and litigation. The 
suggestion has been made that these 
ambiguities might be removed by 
giving to the parties in each nonqual- 
ified arrangement involving nonfor- 
feitable rights an election to deter- 
mine whether the tax burden shall 
be borne by the employer through 
elimination of the deduction, or by 
the employee through inclusion of 
the value of the annuity in his in- 
come. The language of Treas. Reg. 
111, Section 29.22(b) (2)-5 and the im- 
plications of the Morse case indicate 
that such an election now exists as a 
practical matter, since presumably a 
contribution made with 
reference to a contract involving 
rights forfeitable which 
could be changed the following year 
rights without 
causing the value of the annuity 


may be 
initially 
to nonforfeitable 


to be included in the employee's 
income. If so, the creation of such 
an election would not involve gov- 
ernment policy with respect to reve- 
nue, but would only clarify and 
streamline an existing procedure. 





Contributed by 
Shockey 


committee member Houstin 
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Activities of Sections 
and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


®" Plans are under way to stage a 
demonstration on pretrial in an ad- 
ministrative hearing. This pretrial 
show will take place at the meeting 
of the Section of Administrative Law 
in Boston, which commences at 2 
p.M., Monday afternoon, August 24, 
at the Hotel. Dean E. 
Blythe Stason of the University of 


Kenmore 


Michigan Law School, a member of 
our Council, is in charge of this edu- 
cational venture. Pretrial demonstra- 
tions of the Section of Judicial Ad- 
ministration have been extremely 
popular and successful, and Dean 
Stason hopes that our first experi- 
ment will be of utility to members of 
the Bar attending. 

Present thinking on the matter is 
that we shall first have a very brief 
discussion of the present state of pre- 
trial in the various agencies which 
have undertaken it or are making 
immediate plans to institute it, and 
then take the Federal Communica- 
tions Commission for our study. 
That agency has just made pretrial 
in television proceedings (where 
there is a contest between appli- 
matter and 
members of the Federal Communi- 
cations Bar Association have heartily 
endorsed 


cants) a compulsory 


Dean Stason’s idea and 
promised the utmost co-operation. 

Dean Stason envisions putting in 
the hands of the audience a state- 
ment of the rules and procedures of 
the Commission, and perhaps a sum- 
mary of the applications for a TV 
license, and of the issues as stated by 
the Commission. That will be fol- 
lowed by the pretrial demonstration 
itself, for which a cast of characters 
is being drawn up. 

It is expected that a hearing exam- 
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iner who ordinarily hears such mat- 
ters will preside, and attorneys who 
are skilled in such proceedings will 
take the part of the respective appli- 
cants’ and Commission counsel. It 
may be that a radio engineer and 
accountant will also be enlisted for 
the project. It is expected that the 
demonstration will show how issues 
can be discussed and clarified, how 
proofs can be simplified by stipula- 
tion or other agreements with regard 
to preparation of exhibits and how 
in other respects the length and com- 
plexity of the hearing itself can be 
reduced. 

It is expected that a fully informa- 
tive and helpful program with re- 
spect to pretrial procedures in ad- 
ministrative hearings will be the 
result of these preparations. 


SECTION OF 


ANTITRUST LAW 
® The program of the Section for 
the Annual Meeting has been formu- 
lated. A symposium will be held 
to supply the antitrust practitioner 
with up-to-date definitions for each 
of the key words and phrases of the 
antitrust laws. These words have 
been given such new meanings by 
the courts that the old definitions 
are practically obsolete. The morn- 
ing of August 26 will be devoted to 
the Sherman Act; the morning of 
August 27 to the Clayton Act. There 
will be four speakers at each morn- 
ing session. 

In addition, the Section plans to 
hold a joint dinner with the Mineral 
Law Section at the Somerset Hotel 
on Wednesday, August 26, 1953, at 
7:00 P.M. 


COMMITTEE ON 
PUBLIC RELATIONS 


®" The rapidly growing trend toward 


television in bar association public 
relations is one of the most encour- 
aging developments of recent months. 

During the early stages of televi- 
sion its use was necessarily limited to 
major cities having TV outlets. It 
still is limited, to some extent, but 
the number of stations is increasing 
and so is the interest of state and lo- 
cal bar association public relations 
committees in the tremendous pos- 
sibilities of this medium to make the 
public better acquainted with law- 
yers and what they do. 

Now is the time to make definite 
plans for taking advantage of TV op- 
portunities. This was made clear in 
an informative report made by Cecil 
E. Burney, of Corpus Christi, past 
president of the State Bar of Texas, 
before the mid-year meeting of the 
National Conference of Bar Presi- 
dents in Chicago. 

Mr. Burney pointed out that 1,200 
applications for new television out- 
lets are pending before the Federal 
Communications Commission. Many 
of these are for the new ultra high 
frequency channels. Every applicant 
must agree, he said, to furnish at 
least 30 per cent of free telecasting 
time to public service type programs. 
The stations are looking for good 
programs in that category. Mr. Bur- 
ney put it this way: 

“So immediately we have an op- 
portunity to go to these applicants 
and say to them: ‘Look, you are ask- 
ing for a television station. We will 
help you. We will put our Legal Aid 
Society, or Lawyer Referral, or our 
Bar Association on your facilities and 
we will give you a letter or appear as 
a witness at your hearing and tell the 
FCC about that.’ They are tickled to 
death to have someone come in as a 
volunteer to help them get that li- 
cense, because that means a whole 
lot.” 
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Mr. Burney added that the fed 
eral TV licenses are on a yearly basis, 
and renewals depend in part upon 
the station’s making good on its pub- 
lic service promises. Consequently, 
the station would have an interest in 
helping the bar associations, or its 
other “public service” groups, to 
produce good shows. He concluded: 

“So, the time is ripe for bar asso 
ciations to get on the air and on the 
ground floor with television and then 
you can’t be thrown off at the whim 
of some sponsor.” 

Here is an opportunity for every 
state and local bar association public 
relations committee, in cities where 


applications for TV channels are 
recently 
granted, to make some solid plans 


pending or have been 
for utilizing this medium. At least 
ten state bar associations and nine 
major city associations have pre- 
sented, or are now presenting, tele- 
vision programs of various kinds— 
interviews, panel discussions, drama- 

Generally 
have been 


tizations and the like. 
speaking, the results 
good. 

In line with the new trend, the 
Colorado Bar Association is making 
plans to enter the field with a series 
of thirteen TV films dealing with the 
profession, which will be of general 
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® This article is the first of several dealing with the history and achievements of 


various junior bar sections throughout the country which have consistently stood 
high in the annual judging of applications for awards of merit. Each of these articles 


is being submitted by a key junior bar official of the state in question, at the request 
of the Secretary of the Junior Bar Conference. 





Highlights of the Work of the Michigan Junior Bar Section 


by Rosemary Scott 
Member of the National Junior Bar Conference Council 


® Highlights of the work of the 
Michigan Junior Bar Section in the 
twelve years since its organization 
center upon its increasing service to 
the Bar and the public and upon 
greater participation by young Mich- 
igan lawyers in the work of the or- 
ganized Bar. 

Founded in 1940-1, the Michigan 
organization of younger lawyers has 
had the generous support of the 
the State Bar, 
their executive secretary, Milton 


Commissioners of 


E. Bachmann, and their public re- 
lations counsel, Hugh Brenneman, 
who attend the monthly meetings of 
the Section’s Council. The president 
of the State Bar receives all commun- 
ications of the Section and attends 
its meetings when he can. All pro- 
posed projects of the Junior Bar 
Section must be submitted to the 
State Bar president for his approval; 


to date that approval has always 
been given. 

At the beginning of the organiza- 
tion year each fall, the Section sub- 
mits a budget to the Commissioners 
of the State Bar for projects to be un 
dertaken. Budgets always have been 
approved as submitted and thus the 
Section has been able to plan and 
carry out its projects from the begin- 
ning of each year. The budgets cover 
such items as the cost of preparing 
radio scripts and _ transcriptions, 
printing public relations and other 
materials for lawyers and law stu- 
dents. The cost of meetings, of send- 
ing delegates to conventions, and of 
printing, postage and stationery are 
not separately budgeted for the Sec- 
tion. 

The Section is organized on a 
state-wide basis. It is headed by a 
Council composed of twelve _per- 
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interest and available for showing 
elsewhere. The series will be pro- 
fessionally produced and will be 
screened by lawyers. A pilot picture 
will be ready by the latter part of 
this year. It is planned to send this 
picture for viewing to other inter- 
ested associations. If sufficient inter- 
est is shown in the pilot film, the en- 
tire series will be produced on a 
cost-sharing basis with other bar as- 
sociations. More information will be 
forthcoming later, but inquiries are 
invited by William Hedges Robin- 
son, Jr., Equitable Building, Denver, 
Colorado, Chairman of the Colorado 
Bar Association Committee. 


sons, six of whom are elected annu- 
ally for two-year terms. From its own 
membership the Council chooses a 
Chairman, Vice Chairman and Sec- 
retary. This procedure for election 
of officers is new. A recent change 
in the by-laws gives the Section 
the right to choose its own leaders. 
Previously, names of two nominees 
were submitted to the incoming 
president of the State Bar who se- 
lected the chairman, while the other 
ofcers were elected by members of 
the Section. 

In addition to the twelve-man 
Council, the Section chairman ap- 
points state committee chairmen to 
head each project undertaken by the 
Council. These chairmen also serve 
as committee members of the Junior 
Bar Conference. At present these 
number twelve. 

[he state is subdivided into eleven 
regions each containing four to six 
contiguous counties with a regional 
chairman and committee chairmen, 
duplicating those appointed on a 
state-wide basis. These regions may 
be subdivided further, especially in 
the northern, sparsely settled regions 
of the state. 

The Council, 
chairmen, regional chairmen and, on 


state committee 
a rotating basis, regional committee 
chairmen meet monthly for a lunch- 
eon or dinner meeting sponsored by 
the State Bar. Local groups also meet 
on a monthly basis. 

This organization has more than 
150 committees and holds more than 
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seventy-five meetings of young law- 
yers in the state each year. These 
meetings provide activity, interest 
and sociability for lawyers who have 
recently entered practice. 

The projects of the Section have 
been its lifeblood. The aim has been 
to select those which will be of most 
practical benefit to the public and to 
lawyers. 

Of particular importance in Mich- 
igan has been the development ol 
legal aid and lawyer referral plans. 
Television, radio programs and 
speakers’ bureaus are used to inform 
the public of these services. It has 
been gratifying to note the increased 
use of these services when well pub- 
licized by the Bar. In every case the 
Michigan Junior Bar has co-operated 
with the Legal Aid and Lawyer Ref- 
erence Committee of the State Bar of 
Michigan, and Junior Bar members 
have served on local bar committees 
dealing with these services. The re- 
sult has been the formation of legal 
aid bureaus and _lawyer-referral 
plans in new areas each year and an 
increase in the use of established of- 
fices. Young lawyers have found that 
there has been an increased demand 
for legal services through the use of 
legal aid and lawyer referral services. 

Likewise, the members of the 
Council have served as members of 
the Michigan State Bar Public Rela- 
tions Committee. In this way they 
have participated in the plans for 
an over-all program to integrate the 
programs sponsored by the Section. 
In many local areas, the chairman of 
the local bar public relations com- 
mittee or members of the local com- 
mittee are young lawyers, which 
means that there is close co-ordina- 
tion in those areas. 

Another facet of public service is 
the program developed for the high 
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schools and colleges of the state. 
Mock trials ave presented or directed 
by lawyers. Lectures on court organ- 
ization are given, frequently pre- 
ceding tours of local courts. Young 
lawyers have been active participants 
in career-day programs for both high 
schools and colleges, particularly in 
the Detroit area. 

A current project of the Section is 
the printing of handbooks for driv- 
ers which will contain driving rules 
and instructions on what to do in 
case of an accident. These handbooks 
are being published with the assist- 
ance of insurance companies and 
associations of car dealers in Michi- 
gan. 

Bulking large in the activity of the 
Michigan Junior Bar are its pro- 
grams for the assistance of law stu- 
dents. For the past five years a survey 
of all law offices, banks, trust com- 
panies and insurance companies has 
been made for the purpose of listing 
openings for summer law clerks and 
permanent placement. Panel discus 
sions on practice and other kinds of 
employment and on practice before 
various courts and agencies have 
been given regularly for the last 
ten years at the four Michigan law 
schools located in Detroit and Ann 
Arbor. Prospectus, a four-page maga- 
zine for law students is published 
throughout the school year by the 
Section. It contains information on 
bar activities of interest to students, 
articles on practice and job place- 
ment. It is distributed free of charge 
to all law students in Michigan. 

For the last two years, in co-opera- 
tion with The Association of the Bar 
of the City of New York, the Section 
has sponsored moot court competi 
tions for the law schools in the Sixth 
Circuit. This again has brought law 
students into contact with lawyers. 


\t admission ceremonies, represen- 


tatives of the Section welcome newly 
admitted lawyers and hold special 
social events in their honor. 

lo continue the legal education of 
its members the Michigan Junior 
Bar Section has co-operated with le- 
gal institutes sponsored by the State 
Bar and law schools and has con- 
ducted special institutes of interest 
to lawyers beginning practice. 

Handbooks of federal and adminis 
trative practice and practice before 
all state courts have been published 
giving helpful, practical hints not 
available elsewhere. 

Perhaps unique in Michigan is 
the Junior Bar Wives, an association 
composed of the wives of the lawyers 
eligible for membership in the Sec- 
tion. This group sponsors social 
events to welcome new lawyers and 
their wives to the community, ar- 
ranges parties and picnics for law- 
yers and assists with the hospitality 
for conventions of the State Bar. 

Cutting across and through all the 
work of the Michigan Junior Bar is 
co-operation with the American Bar 
Association’s Junior Bar Conference. 
Since its organization, the Michigan 
Section has been represented at all 
the annual and mid-winter meetings 
of the National Conference. It has 
endeavored to co-operate fully with 
the activities and membership solici- 
tation of the American Bar Associa- 
tion. 

The Michigan Junior Bar has re- 
ceived five Awards of Merit from the 
National Junior Bar Conference in 
the last six vears. Such recognition is 
a challenge to extend and intensify 
the work of the Section so that the 
activities of young lawyers in Michi- 
gan may be more useful to the pub- 
lic, the State Bar of Michigan and the 
American Bar Association. 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and 


is not responsible for matters stated or 


may reject because of length. The Board 


views expressed in any communication. 





A Dissenter 
on Judicial Salaries 


® In Morris B. Mitchell's article on 
“The Judicial Salary Crisis” in your 
March, 1953, issue he compares the 
buying power of the “take home” 
pay of federal district court judges 
in 1939 and 1951. He notes that up 
to 1939 federal salaries were not sub- 
ject to federal income tax. He also 
notes that the cost of living has gone 
up 92 per cent from 1939 to 1952. 
What he does not say was that the 
salaries of federal district court 
judges were raised in 1946, from 
$10,000 to $15,000. 

A judge is certainly worthy of his 
hire. So is the man who keeps the 
judge’s office clean. The trouble is 
that there are no standards available 
today by which to determine the 
proper compensation of any work- 
man. 

Mr. Mitchell, however, says or im- 
plies that the present salary of a 
federal 
emergencies or savings after paying 


judge leaves nothing for 
necessary living expenses, nor per- 
mits a savings or insurance program 
adequate to protect dependents of 
a judge in the event of his death. 
The fact is, however, that most 
married men with families who have 
a salary or other business income of 
$15,000 do manage to live decently, 
provide for the necessities and 
quite a few of the luxuries for them- 
selves and their families, send their 
children to college, give a fair share 
to church and charity, and still save 
substantial sums by way of insurance 
and otherwise for the support of 


their dependents. And most of these 
persons earning $15,000 a year do 
not have the privilege of retiring at 
the age of 70, sure of a $15,000 in- 
come for the rest of their lives, as is 
the case of federal district court 
judges. 

As a matter of fact as shown by 
the article on “The Economics of the 
Legal Profession” appearing in the 
same issue of the JOURNAL, in 1948 
the mean net income of all lawyers 
in the country reached $8315 and 
the median net income was $6336. 
It is hard to believe that the average 
lawyer with the income referred to 
was not able to do what was right 
by his wife and family. And it is a 
far cry from that amount to $15,000. 

Neither do I follow Mr. Mitchell 
in his belief that lawyers whose earn- 
ings are no larger than the present 
salaries of federal 
judges, are to be regarded as neces- 


district court 
sarily “unsuccessful in practice”. The 
amount of fees received is only one 
factor in determining whether a law- 
yer is successful in practice, and so 
fitted for judicial office. Other factors 
are his reputation for integrity, his 
legal ability, sense of fairness, and 
public spirit. There are many law- 
yers who qualify in these respects 
who would rejoice to accept federal 
judicial office on the present basis of 
compensation. 
JAMes M. RosenTHAL 


Pittsfield, Massachusetts 


Are We 
Overzealous? 


® It’s the same old story: one ex- 

















































treme leads to another. Communism 
having deified the Proletariat, De- 
mocracy retorts with the deification 
of the Individual. Eisenhower, in 
his inaugural address, proclaims our 
faith: 


fathers... 


“the abiding creed of our 
in the deathless dignity of 
man, governed by eternal moral and 
natural laws” which “defines our full 
view of life”. To the same effect is 
Dillard S. Gardner's article in the 
January JOURNAL on “The Worth of 
the Individual”, which serves as a 
timely and scholarly briefing of the 
thesis, Mr. 
Gardner hails the individual “as the 
ultimate measure of things’—‘“the 
fundamental value of our age... 


President's sweeping 


which has not been watered down, 
or destroyed, by a corrosive sophisti- 
cation insisting that all truths are 
relative and that there are no abso- 
lutes.” 

All this overzealousness in our 
cause impresses me as the usual big- 
otry born of war. The role of the 
individual in law or political science 
cannot be so glibly isolated. We are 
dealing with the ageless task of schol- 
ars: conceiving the most perfect bal- 
ance between social order main- 
tained through law and the freedom 
seeking instinct of man. Following 
developed by Lord 
Acton, we are confronted with dual 
or interlocking principles: the Worth 
of Man and the Unity of Society. 
Such was the able analysis of Secre- 
tary of State Acheson in his discus- 
sion of this subject before the Amer- 
ican Society of International Law on 
April 24, 1952. But for the most 
sobering commentary, it is well to 


the concept 


turn to the recent words of an emi- 
nent theologian, Reinhold Niebuhr, 
—“The community is as primordial 
as the individual. Both Nazi and 
Communist forms of collectivism are 
inevitable reactions to the individ- 
ualism of the bourgeois age. They 
are just as much in error as the indi- 
vidualism; but hardly more so.... 
The individual is not an end in him- 
self, and cannot live within himself. 
Love is the law of his existence.” 

STANLEY P. SMITH 
Oakland, Marviand 
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Says Coke 

Is Overpraised 

® The Journat, in its February is- 
sue for 1953, carries a splendid arti- 
cle by President Robert G. Storey, 
entitled “Law in the Atomic Age”. 

It is unfortunate that Mr. Storey 
singles out two English lawyers— 
Bacon and Coke—as symbolizing the 
modern era and as worthy of praise 
for having contributed to the growth 
of the rights of men and present-day 
democracy. It is difficult to see why 
either of them should be deemed 
praiseworthy. 

Bacon was a disgrace not only as a 
lawyer but as a judge. Any American 
lawyer who has read the “State 
Trials” or the splendid biography by 
Hastings Lyon and Herman Block, 
entitled Edward Coke, Oracle of the 
Law, would certainly hestitate to call 
Coke a “pre-eminent lawyer”. The 
“State Trials” show him as a prose- 
cuting lawyer who was vindictive, 
small, petty, and mean and thorough- 
ly lacking any of the qualities that 
an American lawyer deems necessary 
to be pre-eminent. The history of 
Coke’s life shows him, in general, as 
subservient to the Crown and as in- 
dependent in only a few instances 
when his subserviency had not ad- 
vanced the cause of Coke. 

The plain fact is that the only 
English lawyer who as a lawyer, ju- 
rist, statesman, citizen and humanist 
is worthy of being the model for a 
lawyer in America, is Thomas More. 

Lawyers generally have viewed, as 
an isolated instance, the attitude of 
Coke towards Sir Walter Raleigh 
when Raleigh was convicted of trea- 
son. However, in a book recently 
written by William McElwee and 
published by Faber and Faber of 
London entitled, The Murder of Sir 
Thomas Overbury, the unfair, preju- 
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dicial, immoral and illegal actions of 
Coke in a criminal case are strikingly 
brought out. For some unknown rea- 
son, Coke is the recipient of much 
unmerited praise. Anyone who makes 
a study of the State Trials or of the 
life of Coke, will soon come to the 
realization that nothing in his life as 
a lawyer, citizen, jurist, or member 
of Parliament, is worthy of emula- 
tion or imitation by an American 
lawyer who believes in justice and 
democracy. 
Z. L. BEGIN 


Marshall, Minnesota 


Karl Marx 
and Tax Reduction 


® I have just read the article in the 
March issue of the JOURNAL by Rob- 
ert B. Dresser, entitled ““The Reed- 
Dirksen Amendment: Developments 
in the 83d Congress”, and desire to 
enter an exception to the statement 
therein that “Opposition to the re- 
vised amendment can be explained 
only by an adherence to the taxation 
philosophy of Karl Marx” (Page 207, 
second column). 

“The power to tax is the power to 
destroy.” It may be that further 
limitations on the exercise of that 
power by the Congress are necessary. 
As to that, I have not made up my 
mind. I can assure you that it will 
be made up without recourse to the 
“philosophy of Karl Marx”. 

It is time to call a halt to the prac- 
tice of insinuating that any who 
differ with a stated viewpoint is a 
subversive or communist traitor. An 
individual of the professional stand- 
ing of Mr. Dresser and a publication 
of the caliber of the AMERICAN BAR 
ASSOCIATION JOURNAL should not 
countenance such tactics. 

Lucy SOMERVILLE HoworRTH 
Washington, D. C. 






Mr. Coi! and Mr. Gardner 
on Individualism 
= It was interesting to note in the 
January, 1953, issue the different 
conclusions reached by Henry W. 
Coil in his article ‘““The Background 
of the Constitution” and Dillard S. 
Gardner on “The Worth of an In- 
dividual”. 

The former quotes: 


Green, in his Short History of the 
English People speaking of the Engel- 
Men or Angles, even before their ad- 
vent into the British Isles, says, lacon- 
ically but significantly: “The basis of 
their society was the free man.” 
However, the latter says: 

The concept of individualism is a 
modern one, although contributing 
ideas go back to the Old Testament. 


and later: 


One of the factors required to de- 
velop it was “The enhancement of 
the idea of the supreme worth of the 
individual, which came from Chris- 
tianity and blazed up again at the 
Reformation.” 

Moreover, Mr. Coil disagrees with 
Mr. Gardner regarding the origin 
of laws governing individuals as 
follows: 

The making of the English law 
was not confined to royal charters or 
to constitutional or fundamental 
principles, but the making of private 
law, governing the multitudinous 
personal relations, went on among 
the people all the while. Out of the 
sands of Mesopotamia, there has been 
discovered the Code of Hammurabi, 
possibly 5000 years old; Athens had 
her Solon; the Corpus Juris and the 
Code of Justinian were the law of 
the Roman Empire; and the Code 
Napoleon furnishes the law of France 
and of most European nations; but 
there never was such a Code in 
England. 


It is my belief that Mr. Coil has a 
sounder background for his conclu- 
sions than Mr. Gardner. 

HERBERT JOHNSON 
Atlanta, Georgia 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 








# Juan Bautista de Lavalle, Am- 
bassador from Peru to the Organiza- 
tion of American States, was recently 
tendered a testimonial dinner by the 
Inter-American Bar Association and 
the District of Columbia Bar Asso- 
ciation at Washington, D.C. Dr. 
Bautista was introduced by W. Fred- 
erick Weigester, Chairman of the 
Inter-American Bar Association, and 
Preston W. King, President of the 
Bar Association of the District of 
Columbia. The testimonial address 
was given by Judge George D. Neil- 
son of the Municipal Court for the 
District of Columbia. 


—>—_—_- 
iO 


® The Ohio State Bar Association 
approved a resolution of its Commit- 
tee on Unauthorized Practice of 
Law, disapproving the preparing 
and filing of petitions for adoption 
by County Welfare Boards as being 
the unlawful practice of law. By the 
resolution the Association recom- 
mended that this practice be pre- 
vented by probate judges and un- 
authorized practice committees of 
local bar associations, and that none 
but practicing attorneys be allowed 
to appear in open court as agent for 
adopting parents in connection with 
such proceedings. 
rk os 

® With the aid of a pretrial pro- 
cedure, one of the most effective 
features of which is a twice-a-day 
impromptu lecture on the need for 
responsibility and tolerance in mar- 
ried life, Judge Arthur H. Day of 
the Cleveland, Ohio, Court of Com- 
mon Pleas, has reduced the backlog 
of divorce cases in the Court from 
thirty months to a little more than 
ten months. Assisted by divorce as- 
signment commissioners John La- 
velle and Herman Sacks, Judge Day’s 
pretrial procedure, which operates 
very effectively where children are 
involved, has enabled dismissal of 


1949 divorce cases in about nine 
weeks, more than half of which cases 
ended in reconciliations. Normally 
only two contested cases are assigned 
to the Court and heard each day. 
However, from January to March, 
1953, the Court has handled 600 non- 
contested cases and 342 cases have 
been tried or settled, 679 noncon- 
tested cases dismissed and 938 con- 
tested cases dropped. Inasmuch as 
the divorce rate in the county where 
Judge Day’s plan is in operation is 
one for every 2.8 marriages, the plan 
warrants careful study by other com- 
munities. 





=" Lawyers’ Week, a series of lectures 
and social gatherings was recently 
held at the Southwestern Legal Foun- 
dation by the Foundation and the 
Southern Methodist University 
School of Law, in co-operation with 
the state bar associations of Texas, 
New Mexico, Arkansas, Oklahoma 
and Louisiana and the Dallas Bar 
Association. Those attending were 
welcomed by Robert G. Storey, Presi- 
dent of the Southwestern Legal Foun- 
dation and the American Bar Asso- 
ciation, J. Glenn Turner, President 
of the State Bar Association of Texas, 
and Ralph Baker, President of the 
Dallas Bar Association. Features of 
the conference were the institutes on 
the trial of a land suit and on a legal 
study of the Texas Business Corpora- 
tion Act. The conference included 
lectures by Judge Robert N. Wilkin, 
United States District Judge, Retired, 
Cleveland; Thomas E. Davitt, S.]., 
John S. Marshall, and Arthur L. 
Harding. 
—---@} 

=" James J. Ward, Jr., Elizabeth, 
New Jersey, has been appointed Fel- 
low of The Association of the Bar of 
the City of New York, it was an- 
nounced by Bethuel M. Webster, 
President of the Association. Mr. 
Ward attended Columbia College 















































and was Co-Captain of the Columbia 
University football team. He is a 
member of the Blue Key Society of 
Columbia, the Senior Society of Na- 
coms, and winner of the Charles M. 
Rolker, Jr., prize. While in law 
school, Mr. Ward was freshman end 
coach, Chairman of the Student 


JAMES J. 
WARD, JR. 





Placement Committee, and a mem- 
ber of Phi Delta Phi. He has served 
as Assistant to the Director of Admis- 
sions, Columbia University, and as 
Undergraduate Dormitory Counsel- 
lor. 

The Fellowship to which Mr. 
Ward has been appointed is granted 
annually by the Association to an 
outstanding law school graduate. 
The holder of the Fellowship spends 
a year with the Association working 
on various projects and reports de- 
veloped by the Association’s Com- 
mittees. 


os 

=" The Harlem (New York) Lawyers 
Association held its annual meeting 
in February. Miss Cora T. Walker 
was elected President of the Associ- 
ation, succeeding Joseph J. Allen. 
Presiding Justice David W. Peck of 
the Appellate Division of the State 
Supreme Court and Bethuel M. 
Webster, President of The Associ- 
ation of the Bar of the City of New 
York, were the principal speakers. 


-————-@-— — — 
"In May John J. Parker, Chief 
Judge of the United States Court of 
Appeals for the Fourth Circuit, de- 
livered the Twelfth Annual Benja- 
min N. Cardozo Lecture before The 
Association of the Bar of the City of 
New York. Judge Parker’s subject 
was “The American Constitution 
sociation on the topic, “As a New- 
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Bar Activities 


and World Order Based on Law”. 
In April Attorney General Her- 
bert Brownell, Jr., spoke to the As- 


comer Sees the Department of Jus- 
tice’. Mr. Brownell has been a mem- 
ber of the Association since 1931, 


“Legal Log Jam in Chicago” 


® The November 10 issue of Life 
devoted eight full pages to a story 
entitled “Legal Log Jam in Chica- 
go”. The story dealt in some detail 
with the tremendous backlog of cases 
in the Chicago courts. When the ar- 
ticle appeared, Judge Ira W. Jayne, 
Chairman of the Association’s Sec- 
Judicial 
wrote the following letter to the 
editors of Life. 

® As Chairman of the Section of Ju- 
dicial Administration of the Amer- 


tion of Administration, 


ican Bar Association, I note with 
gratification your interest in the 
problem of timely disposition of 
cases—or, as you put it, “log jams” 
—in trial courts of metropolitan 
areas. Your piece calls attention most 
graphically to some of the problems 
confronting those responsible for 
the operation of such courts—devel- 
oping docket systems capable of cop- 
ing with the enormous number of 
cases, obtaining maximum use of 
judicial manpower, arousing public 
opinion in support of constitutional 
and legislative reform. As you illus- 
trate by photographs of “the vic- 
tims”, it is all too true (as we judges 
often say) that “justice delayed is 
justice denied”. 

In view of your interest in this 
problem, I cannot help wondering 
why you have failed to touch upon 
several relevant matters about which 
I know your staff has been informed. 
Why, for example, do you exclude 
all reference to the current effective 
work of Presiding Judge Peck in 
New York, which has already made 
measurable inroads on the number 
of pending cases ready for trial? Why 
no reference to the major research 
program, instituted in 1948 by the 
working judges themselves, to under- 
take a thorough, objective and real- 
istic analysis of the structure and 
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operation of metropolitan trial 
courts? As you know, such a study 
was completed by a University of 
Michigan researcher after two years 
of work in the Detroit courts, and is 
the basis for similar studies now get- 
ting under way in half a dozen 
metropolitan areas. 

Your article leaves your readers 
with the impression that negligence 
cases constitute the bulk of the log 
jam. From research already done, 
it is clear that what principally be- 
devils the average metropolitan trial 
judge is the enormous number of 
petty and personal problem cases 
that flood his court: divorce and 
small claims litigation, criminal pros- 
ecutions, juvenile and mental cases. 
Notice, moreover, that in adjudicat- 
ing this class of cases judges are like- 
ly not to have the alert help of coun- 
sel on both sides (since many of such 
litigants are not represented by law- 
yers). Hence, the difficulty of arriv- 
ing at socially and legally satisfac- 
tory decisions is often great. Yet your 
article, in its exclusive concern with 
the admittedly important time ele- 
ment in the problem of court admin- 
istration, does not even glance at 
the quality element, which is crucial. 
If you want to light up the dark 
places of our legal institutions, why 
don’t you deal with such urgent 
problems as the proper use of pre- 
siding and other specialized judges, 
the development of trained fact- 
finding and plan-making personnel 
as members of court staffs, methods 
of eliminating jurisdictional conflict 
between courts, and of obtaining 
maximum integration of court with 
court and of court with noncourt 
administrative agencies? 

Another question is raised in my 
mind by the statement, found on 
page 131, that the American Bar 





and was serving on its Committee on 
Law Reform when appointed At 
torney General. 


Association “has classified 40% of 
our trial judges incompetent”. No 
doubt this is a reference to a local 
current survey of the legal profession 
sponsored by the Association. It re- 
fects the opinion of the Chicago 
public with reference to their own 
judges. It is not a classification ol 
the American Bar Association, 

Since one of your staff members 
recently spent several days in the 
Wayne County Circuit Court, of 
which I am Presiding Judge, I am 
particularly curious to know why 
you have eliminated all reference to 
this court, and to the techniques in 
use here by which we are dealing 
with the “log jam” problem. | refer 
to the pretrial through 
which we classify the cases as soon 
as they are filed to facilitate settle- 
ments, and if settlement is impossi- 
ble, give immediate trial to “hard- 
ship” cases; and to the use of our 
Friend of the Court, administrative 
arm of the court, to secure first hand 
knowledge of the social and econom- 
ic background of all of the domestic 
cases, thus assuring knowledgeable 
long-term safeguarding of the inter- 
ests of the children. I do not claim 
that these devices, and others in use 
by presiding judges here and else- 
where, have solved all problems. But 
I do vigorously raise the question 
whether your writers, having been 
fully informed concerning some 
of these constructive efforts being 
evolved by those responsible for the 
judicial process, can be said to have 
dealt responsibly with their assign- 
ment. 

Is not the primary responsibility 
of a free press to inform the public? 
We of the judiciary, I believe, should 
be able to count on the press for 
accurate, balanced descriptions of 
our problems, for discerning criti- 
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cisms of our performance, and for 
constructive suggestions for reform. 
If the press does not provide these 
staples of public discussion in a de- 
mocracy, whatever reforms we get in 
our judicial and legal system are 
likely to be laughably inadequate. 

I trust that Life will in due course 
give its readers the full and _ bal- 
anced treatment of our court prob- 
lems that the importance of the 
subject merits. 

IRA W. JAYNE 
Chairman 


Section of Judicial Administration 
American Bar Association 


Blue and Gray 
Regional Meeting 


(Continued from page 472) 


sided over by George M. Morris, 
former President of the Association. 
Mr. Morris introduced Frank E. Hol- 
man, also a former President of the 
Association, who spoke on “Treaty 
Law and the Constitution”. This ad- 
dress contained material not hereto- 
fore released by Mr. Holman in his 
addresses on this subject, and was in 
the nature of a reply to those oppos- 
ing the position of the Association 
that a constitutional amendment is 
needed to protect against injury to 
domestic rights by treaties. Lawyer 
interest in this great constitutional 
issue was evidenced by the fine at- 
tendance at this session. 

Those attending the “world af- 
fairs” program were given a first- 
hand account of the significant devel- 
opments in the law that are taking 
place in the Far East by Robert G. 
Simmons, Chief Justice of the Su- 
preme Court of Nebraska, in his ad- 
dress on “Law and Lawyers of the 
Far East”. Judge Simmons recently 
completed a six months’ tour of the 
Far East at the invitation of the De- 
partment of State. “The Organized 


Bar's American Citizenship Pro- 


Edward K. Thompson, the Man- 
aging Editor of Life, replied to 
Judge Jayne in a letter dated Febru- 
ary 12. Mr. Thompson said that 
Chicago was chosen because the sit- 
uation in the courts there is “one of 
the worst” and that dramatizing a 
single, forceful “horrible example” 
was thought to be more helpful than 
setting forth “all the reform meas- 
ures which have been adopted or 
are being tried”. 

Mr. Thompson’s letter also said 
that the statement that the Ameri- 
can Bar Association had classified 
“40 per cent of our trial Judges 


gram” was presented by William C. 
Walsh, State Delegate from Mary- 
land. 

P. Warren Green, a member of the 
Board of Governors, presided at the 
luncheon on May 5, and introduced 
the guest of honor, William J. Jame- 
son, President-Nominee of the Amer- 
ican Bar Association, who delivered 
a most delightful talk on his ap- 
proach to the great office he is soon 
to occupy. Kenneth B. Keating, Mem- 
ber of Congress from Rochester, New 
York, had been scheduled to speak 
but was grounded at Washington by 
adverse weather. In his address which 
then was released in mimeographed 
form he spoke of the over 100 con- 
gressional investigations now under 
way, defended them as essential to 
the work of Congress, and proposed 
certain limitations to eliminate 
abuses which have occurred. He re- 
ferred particularly to the great value 
of the Department of Justice inves- 
tigations, of which he was the chief 
sponsor. President Storey, called on 
to pinch-hit for Mr. Keating, made 
a magnificent address on “Commu- 
nist Tactics”, which proved to be one 
of the highlights of the entire pro- 
gram. 

A well-attended breakfast on Tues- 
day, May 5, was sponsored by the 


“Legal Log Jam in Chicago” 


incompetent” had been obtained 
from a member of the Association 
and acknowledged that “It is quite 
possible that the Association mem- 
bership in general would not sup- 
port use of such a figure”. 

The JouRNAL reprints Judge 
Jayne’s letter because of the impor- 
tance of the subject and the interest 
JourNAL readers naturally take in 
it. 


American Judicature Society. George 
E. Brand, President of the Society, 
and Glenn R. Winters, Secretary, 
were the speakers. Each mentioned 
some of the accomplishments of that 
great organization in improving the 
administration of justice. Another 
breakfast, sponsored by the Legal 
Aid and Lawyer Referral Service 
Committees, was held on Wednes- 
day, May 6. Again all registrants 
were invited and the speakers, Har- 
rison Tweed, Member of the House 
of Delegates; Theodore Voorhees, 
Chairman of the Committee on Law- 
yer Referral Service; Orison S. Mar- 
den, Chairman of the Committee on 
Legal Aid Work, and G. Arthur 
Howell, Jr., all gave interesting and 
informative talks. 

On Monday and Tuesday after- 
noons and on Wednesday morning 
workshop sessions were held. The 
ever popular “Trial Tactics” Panel 
was presided over by Walter M. Bas- 
tian, Judge of the United States Dis- 
trict Court for the District of Colum- 
bia and member of the Board of 
Governors. The Plaintiff's Case was 
presented to an overflow audience of 
in excess of 600 lawyers on Monday 
afternoon with George E. Allen, Sr., 
of Richmond, Virginia, acting as 
Chairman. Panel members gave five- 


June, 1953 * Vol. 39 517 





Blue and Gray Regional Meeting 


minute outlines on assigned subjects, 
and then were questioned by the 
panel chairman on practical phases 
of their subject. Participants for the 
presentation of the Plaintiff's Case 
and their subjects were: “Pre-Trial 
Conferences with Witnesses”, Wil- 
liam Bruce Hoff, Parkersburg, West 
Virginia; “Selection of the Jury”, J. 
Spencer Bell, Charlotte, North Caro- 
lina; “The Opening Statement”, 
Leith Bremner, Richmond, Virginia; 
“Use of Pre-Trial Depositions”, Rob- 
ert Whitehead, Lovingston, Virginia; 
“The Direct Examination”, Walton 
J. McLeod, Jr., Walterboro, South 
Carolina; “Demonstrative Evidence”, 
Perry Nichols, Miami, Florida (he 
had a skull, bones, X-rays and other 
“demonstrative” exhibits which he 
displayed as he spoke); “Cross Ex- 
amination of Expert Witnesses”, Ber- 
nard M. Savage, Baltimore, Mary- 
land; and “Arguments to the Jury”, 
Theodore T.° Sindell, Cleveland, 
Ohio. 

The Defendant's Case was pre- 
sented to an equally large audience 
on Tuesday afternoon. The panel 
and the topics discussed were as fol- 
lows: “Use of Pre-Trial Depositions 
and Pre-Trial Conferences”, James 
M. Guiher, Clarksburg, West Virgin- 
ia; “Selection of the Jury’, Charles E. 
Pledger, Jr., Washington, D. C.; 
“The Opening Statement”, John G. 
May, Jr., Richmond, Virginia; “The 
Divect Examination”, C. Richard 
Wharton, Greensboro, North Caro- 
lina; ‘““The Cross Examination”, Rob- 
ert R. Parrish, Richmond, Virginia; 
and “Instructions to the Jury and 
Argument to the Jury”, Welcome D. 
Pierson, Oklahoma City, Oklahoma. 

Glen R. Dougherty, of Milwaukee, 
Wisconsin, the Chairman of the De- 
fendant’s Panel, died unexpectedly 
on Monday, May 4. His death cast a 
note of sadness. He was a great law- 
yer and a leader of the American Bar 
Association who will be greatly 
missed. Mr. Pierson took his place as 
Chairman for the Defendant’s Case 
and did an outstanding job. 

Another workshop session of great 
interest was Taxation Problems of 
the General Practitioner, sponsored 
by the Taxation Section of the Amer- 
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ican Bar Association. Thomas N. 
Tarleau, Chairman of that Section, 
presided. ““Tax Aspects of Executives’ 
Compensation”, “Tax Problems In- 
volved in Real Estate Transactions”, 
and “Tax Problems in Separation 
and Divorce” were discussed respec- 
tively by Leo A. Diamond, New York 
City; H. Cecil Kilpatrick, Washing- 
ton, D. C.; and David W. Richmond, 
Washington, D. C. A discussion panel 
followed the formal talks and was 
composed of Morton P. Fisher, Balti- 
more, Maryland; H. Brice Graves, 
Richmond, Virginia; William E. Jet- 
ter, Greenville, South Carolina; Leon 
L.. Rice, Jr., Winston-Salem, North 
Carolina; and William A. Suther- 
land, Washington, D. C. Oral and 
written questions were presented by 
the audience and the Chairman in a 
discussion period enlivened by many 
pointed questions on tax conse- 
quences of everyday transactions. 

Marcus A. Hollabaugh of Washing- 
ton, D. C., presided over the session 
sponsored by the Antitrust Section. 
He introduced John H. Lewin, Balti- 
more, Maryland, who spoke on “To 
What Extent is The Rule of Reason 
Still Available as a Defense”. Follow- 
ing Mr. Lewis was William Simon, 
Chicago, Illinois, who discussed 
“Meeting Competition Under the 
Robinson-Patman Act”. Herbert A. 
Bergson, of Washington, D. C., spoke 
on “The Doctrine of Implied Con- 
spiracy and Conscious Parallel Ac- 
tion Under the Anti-Trust Laws”, 
while George B. Haddock, of the 
Antitrust Division of the Depart- 
ment of Justice, concluded the formal 
talks with an excellent discussion of 
“Exclusive Dealing Arrangements”. 
Then followed the panel discussion 
in which William Poole, Wilming- 
ton, Delaware; Perry Patterson, 
Washington, D. C.; and Kenneth L. 
Kimble, Washington, D. C., took 
part. 

The Legal Assistance Conference 
on that afternoon was presided over 
by Harry Shriman of Chicago, Illi- 
nois. A panel consisting of Emery A. 
Brownell, of the National Legal Aid 
Association; Major General E. M. 
Brannon, Judge Advocate General, 
U.S. Army; Colonel A. H. Rosenfeld, 


Jr., Chief, Army Legal Assistance, 
U. S. Army; Commander F. L. For- 
shee, Head, Legal Assistance Pro- 
gram Branch, U. S. Navy; Major 
General Reginald C. Harmon, Judge 
Advocate General, United States Air 
Force; and Commander C. R. Cou- 
ser, Chief, Coast Guard Legal Assist- 
ance, U. §. Coast Guard, discussed 
the organization of legal assistance 
plans at national, state and local 
levels, referral procedures, basic poli- 
cies, special problems and reference 
materials. 

On Tuesday afternoon there were 
two sessions sponsored by Sections of 
the Association in addition to the 
trial tactics session. They were the 
sesssion on Real Estate, Probate and 
Trust Law, over which William A. 
Lane of Miami, Florida, presided; 
and Administrative Law, over which 
John W. Cragun, of Washington, 
D. C., presided. 

Alex P. Gaines of Atlanta, Georgia, 
discussed Estate Planning at the Real 
Estate, Probate and Trust Law ses- 
sion. Mr. Gaines was followed by 
Smith, Atlanta, Georgia, 
who gave some “Practical Suggestions 
for the Drafting of Wills”; and Emer- 
son G. Spies, Professor of Law of the 
University of Virginia, who discussed 
“How Title to the Family Dwelling 
Should Be Held”. The discussion 
panel was composed of R. W. Jordan, 
Jr., Richmond, Virginia; Charles B. 
Elliott, Columbia, South Carolina; 
Merrick I. Campbell, Norfolk, Vir- 
ginia; Paul Hudgins, Bluefield, West 
Virginia, and John T. Manning, Dur- 
ham and Chapel Hill, North Caro- 
lina. This session was one of the best 
attended of the meeting and unfor- 
tunately many were unable to get 
into the meeting room. 

J. D. Bond, President of the Federal 
Trial Examiners Conference, spoke 
on “Use of Pre-Hearing Conferences 
by Administrative Agencies” at the 
Administrative Law session. His talk 


Furman 


was especially timely in view of his 
recently announced appointment to 
the committee set up by President 
Eisenhower to study improvements 
in the field of administrative law. A 
question and answer panel on federal 
agency matters followed in which the 
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participants and their subjects were 
as follows: William A. Porter, Wash- 
ington, D. C., radio, television and 
telephone; S.G. Tipton, Washington, 
D. C., aviation; Clarence A. Miller, 
Washington, D. C., Interstate Com- 
merce Commission; Hans A. Klags- 
brunn, Washington, D. C., emer- 
gency agencies; and John D. Con- 
ner of Washington, D. C., other 
federal agencies. 
The “pretrial 
were presided over by Alexander 
Holtzoff, Judge of the United States 
District Court for the District of Co- 
lumbia. Panel members were John J. 
Carmody, Washington, D. C.; J. 
Cookman Boyd, Baltimore, Mary- 
land; Richard W. Galiher, Washing- 
ton, D. C.; Joseph D. Bullman, Wash- 
ington, D. C.; and James C. ‘Toomey, 
Washington, D. C. After introduc- 
tory remarks by Judge Holtzoff, the 
panel actually pretried three cases. 
This was a most informative and en- 


demonstrations” 


tertaining way of demonstrating the 
value of pre-trials. 

Thomas E. Harris of Washington, 
D. C., presided over the Labor Rela- 
tions Law session on Wednesday 
The what 
should be the division of authority 
between state and federal govern- 
ments in jurisdiction over labor mat 
Taft-Hartley 
Law should be amended on such mat- 


morning. subjects of 


ters and whether the 


ters as free speech for employers, non- 
Communist oaths, secondary strikes, 
boycotts and union security were dis- 
cussed. Charles Gregory, Charlottes- 
ville, Virginia; Thomas Shroyer, 
Washington, D. C.; and Herbert S. 
Thatcher, Washington, D. C., were 
the main speakers and their views 
were supplemented by the Chairman 
and others in a very lively discussion. 
Moore of Richmond, 
Virginia, presided over the session 
sponsored by the Public Utility Law 
Section and introduced Francis X. 
Welch, who discussed recent develop- 


T. Justin 


ments in public utility regulation, 
and A. J. G. Priest, Charlottesville, 
Virginia, who discussed treatment of 
accelerated tax amortization for rate- 
making and accounting purposes. 
While somewhat technical in char- 
acter, this program was extremely 





well received and the papers pre- 
sented are valuable contributions to 
this important field. 

A highlight of the Mineral Law 
Section’s Coal Program was a motion 
picture entitled “Powering America’s 
Progress” produced by The March 
of Time. Thomas J. Michie of Char- 
lottesville, Virginia, presided over 
this session. Robert E. Lee Hall, 
Chairman of the Coal Committee of 
the Mineral Law Section, spoke on 
“Coal and Foreign Competition”; 
James W. Haley, past Chairman of 
the Mineral Law Section, spoke on 
“Coal—Pacemaker in Legal Con- 
cepts”. “Coal and Federal Emergency 
Regulations”, was discussed by Wil- 
liam A. Fullerton, Chief of the Solid 
Fuels Branch of the Rubber, Chem- 
icals, Drugs, and Fuels Division of 
the Office of Price Stabilization. 

Ihe highlight of the entire meet- 
ing was the banquet on May 5 at 
which Harold E., Stassen, Director for 
Mutual Security, was guest speaker. 
Mr. Stassen spoke of his recent con- 
ference in Paris with the foreign min- 
NATO members and dis 
cussed the future of the program of 


isters of 


that agency over a nationwide CBS 
radio network and all local radio sta- 
tions. He declared that the United 
States must continue to work with 
other free nations to build strong de- 
fenses against aggression and to 
“create healthy and strong economies 
which will benefit the peoples of the 
free world”. He put “trade” ahead of 
“aid” in a new approach to the prob- 
lem of mutual security and United 
States aid to free nations. John S. 
Battle, Governor of Virginia, was the 
guest of honor at the banquet. 

Many entertainment features com- 
bined to make the meeting a most 
pleasant experience for the attending 
lawyers and their ladies. Besides the 
“Get Acquainted” Reception on May 
3, there were two other receptions, 
one on Monday, May 4, sponsored by 
the Bar Association of the City of 
Richmond and the Virginia State 
Bar Association, and one on Tues- 
day, May 5, sponsored by the District 
of Columbia Bar Association. On 
Monday night there was a well-at- 
tended dance, sponsored by the Jun- 


Blue and Gray Regional Meeting 


ior Bar Conference of the American 
Bar Association, to which all regis- 
trants were invited. 

The Regional Meeting of the 
American Law Student Association 
was held in conjunction with the 
Blue and Gray Regional Meeting 
with C. Anthony Harris, of Duke 
University, presiding. The subjects 
discussed were “Public Opinion and 
the Role of the Criminal Lawyer”, 
“Is Big Government Bad?”, “Wanted: 
A Proper Labor Policy”, and “The 
Lawyer in Politics”. 

The ladies were quite delighted 
with the many events planned for 
Coffee hours 
were held on Monday and Tuesday 
mornings, tea and a fashion show on 
Monday, and tea and a show on fash- 
ions in home decorating on Tuesday. 
rhe ladies also attended the lunch- 
eon and the banquet. The trip to 
Colonial Williamsburg was enjoyed 
both by the ladies and the gentlemen. 
Particular highlights were the tours 
of the Capitol, Palace and Raleigh 
Tavern. 


their entertainment. 


The great success of this meeting— 
and it was one of the most successful 
in Association -history—goes to the 
great “team” effort of the Chairmen 
of Committees. In addition to Mr. 
Thompson, the Chairmen were: 
Thomas B. Gay, Advisory; Alexander 
W. Parker, Arrangements; John C. 
Williams and Melvin Wallinger, Re- 
ception and Distinguished Guests; 
W. L. Zimmer III, Entertainment; 
Horace H. Edwards, Banquet-Lunch- 
eons; David Meade White and Jack 
Russell, Registration and Member- 
ship; David J. Mays, Speakers (on 
May 4 he was awarded the Pulitzer 
Prize for his biography of Edmund 
Pendleton); Edward E. Lane, Trans- 
David Sutton, 
Continuing Legal Education; and 
Lawrence F. 


portation; Nelson 
Blanchard, Jr., Junior 
Bar. William J. McDowell served as 
Treasurer, with R. E. Booker and 
William T. Muse as Assistant Direc- 
tors. 

A full report on the well-attended 
and highly successful Missouri Valley 
Regional Meeting, held in Omaha 
April 30-May 2, will appear in the 
July issue of the JOURNAL. 
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Legal Education 
(Continued from page 466) 


year later covering the local law and 
the “how-to-do-it” type of material 
pertinent to the particular jurisdic- 
tion where the graduates expect to 
practice, after which, if they pass, 
they will be fully certified as mem- 
bers of the Bar. 

2. All graduates who find employ- 
ment in law offices and legal depart- 
ments of corporations should be 
permitted to prepare themselves for 
this second examination as opportu- 
nity affords in their respective situa- 
tions, but each employing firm or 
corporation should assume the duty 
of providing reasonable opportunity 
for such preparation. It is a fact, of 
course, that the graduate who is 
employed in a law office is not at 
once given responsibility for a cli- 
ent’s affairs, but instead, he serves as 
law clerk and assistant for older 
members of the firm, picking up his 
know-how gradually as the months 
go by. The same is true of those who 
are employed in legal departments of 
corporations. These groups can be 
relied on to take care of their own 
preparation without in any way im- 
pairing the rights of clients. 

3. All other graduates (and this 
would be about fifteen per cent of 
the graduating classes) should be 
required to prepare themselves by 
affiliation full time for the year with 
an Institute for Postgraduate Pro- 
fessional Education, to be established 
in each state under the auspices of 
the state Bar, preferably with the co- 
operation either of the state univer- 
sity law school or some other school 
or combination of schools in a posi- 
tion to render assistance. 

4. This Institute should have as 
its principal function the education 
of recent graduates in the practical 
details of local law and practice, but 
in addition it can and should become 
a major “service” organization for 
the people of the state. It should sup- 
ply legal aid in all the principal 
communities of the state. It should 
be used as the focus for the adminis- 
tration of lawyer reference plans. It 
should be used to render bill draft- 
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ing and research service for the state 
legislature, for city councils, for 


boards of county supervisors. It 
should, for a reasonable price, render 
memorandum and briefing service 
to lawyers who find it necessary or 
desirable to employ such service in 
connection with their law practices. 
It should serve as a repository of 
legal talent to be called upon by the 
courts in appointing counsel to de- 
fend impecunious persons charged 
with crimes. Many other useful func- 
tions can be envisioned. 

5. Co-operation of the law schools 
should be requested. With the help 
of schools short-term courses could 
be offered in some of the practical 
subjects involved—e.g., examination 
of abstracts, preparation of tax re- 
turns, sale of the property of estates 
to pay debts. It should be made clear 
that the law schools cannot be ex- 
pected to assume this added task 
without compensation. Budgets are 
limited and won’t stand it without 
help. 

6. There should be a branch of the 
Institute in each of the principal 
cities of the state, each branch to be 
in charge of a thoroughly competent 
member of the Bar (either full time 
or part time as the circumstances 
dictate) who will be responsible for 
assigning the tasks to and supervising 
the work of recent graduates in his 
jurisdiction, taking care that so far 
as possible each graduate is given 
a variety of practical experience so 
that by the end of the twelve-month 
period each will have had a good 
opportunity to become familiar with 
the practical details which the law- 
yer has to know. As supervisor he 
should also see to it that apprentices 
under his jurisdiction have oppor- 
tunity to attend short postgraduate 
courses offered by co-operating law 
schools, lectures by leading members 
of the Bar, etc. 

7. At the end of the year not only 
the neophytes who have been at- 
tached to the Institute, but also all 
others who have not yet passed the 
second and “how-to-do-it” examina- 


tion, should be obliged to take the 
examination, after which, if they pass 





successfully, they can be certified as 
fully authorized to practice law in 
the jurisdiction. 

8. How is this program to be fi- 
nanced? Of course, it will cost money. 
Supervisors will be expensive. Shall 
the graduates working in the Insti- 
tute be compensated? If not, the bur- 
den on them will be severe, and 
probably too severe to be fair. Who 
will pay the compensation? Who will 
pay the supervisors? Who will pay 
for the necessary stenographic help 
and office rent, telephones, supplies, 
travel, etc.? An estimated budget for 
a state of 6,000,000 population 
would probably be in the neighbor- 
hood of $250,000 per year, this figure 
being based upon the employment 
of about twelve supervisors, full time, 
or the equivalent in part time, a like 
number of secretaries, and paying 
the graduate assistants $100 a month 
for services rendered. I suggest, al- 
though it may prove to be an unwel- 
come and unacceptable suggestion, 
that one half of this sum be paid by 
the Bar (probably by way of an 
annual fee of some kind) and the 
other half by the state general funds. 
Why should the Bar contribute to 
it? Because it is the Bar’s obligation 
first, to take care of legal aid and 
second, to make reasonable contribu- 
tion toward the development of the 
profession. The medical profession 
contributes generously to medical 
research. Why should the state con- 
tribute? Among other things because 
the legal aid work will pick up a 
most important part of the welfare 
burden. 

9. Would such an arrangement be 
fruitful? It certainly would. It would 
give us legal aid, something that is 
very much needed today and some- 
thing that is not being adequately 
developed in most places by present- 
ly existing means. Furthermore, it 
would be a superb opportunity for 
the Bar to render a public service. It 
would promote public relations of 
the Bar far more effectively than 
many of the other means that have 
been devised for that worthwhile 
purpose. 

10. How much would it cost each 
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attorney? I would figure about $25 to 
$40 per year each, amounts which 
might be graduated according to 
years of active practice. Is that too 
much to expect of the Bar in dis- 
charging its duties to the public, to 
the legal aid problem and to the 
next generation of lawyers? 

Is this a visionary plan? Appren- 
ticeships are common enough in oth- 
er countries, and they serve the good 
purpose of providing the “practical” 
training necessary for client care- 
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(Continued from page 476) 


on personal income reaching up to 
92 per cent, this can no longer be 
answered by a sure negative despite 
the remark of Justice Oliver Wendell 
Holmes that “the power to tax is not 
the power to confiscate while this 
court sits”. Justice Holmes is no 
longer on the Court. 

Such is the war of ideas from which 
no human being on this planet is 
now exempt. The “war of the poor 
against the rich, a war constantly 
growing in intensity and bitterness” 
still goes on. As recently as March 
21, 1951, the United Labor’s Declara- 
tion of Principles said, ‘“Record- 
breaking corporation profits and 
high-bracket personal incomes are 
not yet taxed high enough”. 

This is a history and not a pro- 
gram. Nor is it an appraisal of the 
social and economic impact of to- 
day’s high corporate and personal 
income taxes on progress, incentive, 
the drying up of venture capital and 
inflation. There is also involved the 
survival of the American political 
system through the destruction of 
state and local governments by forced 
diversion of the incomes of their citi- 
zens—and sources of local tax reve- 
nues—to the Government at Wash- 
ington, which is rapidly becoming 
the banker, guardian, job provider 
ind mortgage holder of the Ameri- 
an people. These consequences are 


taking. In England clerkships of two 
to five years in solicitors’ offices are 
the rule. In Germany an apprentice- 
ship of about three and one half 
years is required, with the time di- 
vided between courts, prosecutors’ 
offices, notary and attorneys’ offices 
and administrative offices, with mod- 
est maintenance paid by the state, at 
least in cases of need. In Switzerland 
a period of one year is required, in 
France two years, in Japan thirty-two 
months, in Italy approximately two 


ominous in the extreme, but space 
does not permit their discussion here. 

But lest it be assumed that the 
writer would urge that the federal 
power in the field of taxation should 
now become a weapon in a new war 
of the rich against the poor, the 
following needs be said. 

The total tax burden on the shoul- 
ders of the poor is too heavy now. 
It should not be increased. It should 
be reduced. 

While the federal graduated or 
progressive income tax is not a crush- 
ing burden on the shoulders of our 
people earning $2,000, $3,000 or 
$4,000 a year, the burden of all taxes 
which they pay, directly and indirect- 
ly, is already too heavy, both in 
dollar amount and in the percentage 
of their earnings and the value of 
their property. No one can come toa 
just conclusion as to a course to be 
taken with respect to the federal in- 
come tax without considering the 
weight of all the numberless excise, 
property and other taxes paid by 
the poor which are levied by the 
federal, state and local governments 
under which they live. 

It is this total tax burden placed 
on the backs of both rich and poor 
which must be considered. This 
point is too much overlooked by 
those concerned with federal pro- 
gressive income taxes alone. It can- 
not be overlooked either from the 
standpoint of “equal justice’ under 
law” or from the practical political 
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years—in each instance (with the ex- 
ception of Italy) with maintenance 
provided either by the state for serv- 
ices rendered in courts, prosecutors’ 
offices, etc., or by the lawyers’ offices 
for periods of time during which 
service is rendered such offices. 

Let’s have imagination enough to 
devise a plan of legal internship that 
will work for our own country. Let's 
not expect the impossible of the law 
schools. Is the Bar willing to put its 
shoulder to the wheel? 


involved in an at- 
tempt to reverse the increasingly 
confiscatory graduated federal in- 
come taxes on the abler and more 
successful members of the American 
community. An attempt merely to 
shift some of this excess burden from 
the backs of the rich and well-to-do 
to the backs of the poor cannot suc- 
ceed. 

Dr. Rufus S. Tucker in the Na- 
tional Tax Journal of September, 
1951, estimates the total taxes paid 
in 1948 as a percentage of total in- 
come in various income brackets. A 
man and wife earning less than 
$1,000 a year are exempted from pay- 
ing any federal income tax. But Dr. 
Tucker estimates that this poor fam- 
ily pays 18.7 per cent of their earn- 
ings in the various taxes that enter 
into their cost of living, or $187 out 
of a $1,000 income. Who will say they 
should pay more? 

In the same Journal for March, 
1951, Professor R. A. Musgrave, of 
the University of Michigan, contends 
that the sum of all taxes, federal, 
state and local, is not progressive but 
“regressive”, i.e., it takes more, in 
per cent of total income, from the 
very poor than from the rich. This 
conclusion has been widely propa- 
gandized. For reasons too numerous 
to give here, it has been sharply 
criticized by Dr. Tucker and others. 
Dr. Tucker believes the burden of 
indirect taxes bears less heavily on 
incomes below $2,000 and above 


considerations 
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$7,500; that it falls heaviest on those 
in the $4,000 to $7,500 bracket. 

However this may be, it is certain 
that the very poor are already heavily 
taxed in their food, fuel, clothing, 
etc., and that the problem cannot 
(and should not) be solved by a 
mere shifting of the tax burden to 
them. No system of justice can be 
devised for costs of government 
whose total is as high as ours in 
America today. The total is itself 
unjnst. 

The basic tax philosophy of this 
country has from the beginning been 
proportionate and not progressive. 
A poll tax is the same on every head. 
The general property or ad valorem 


The Cost 

of Justice 

(Continued from page 458) 

for a conference to consider (1) the 
simplification of the issues.” 

It seems to violate common sense 
to construe this rule as referring only 
to conferences held shortly before 
the trial when in most instances the 
issues must be formulated long be- 
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tax or customs duty is the same on 
every $100 of assessed value of farm 
land or city homes or imported mer- 
chandise regardless of the wealth of 
the owner. The excise tax on cigar- 
ettes is the same on every package 
whether smoked by rich man or poor. 
The man who smokes two packs a 
day pays twice the tax as the man 
who smokes one. But that is his own 
free choice. It is not the strong arm 
of government. 

Nevertheless, the progressive prin- 
ciple is pressing hard to enter the 
tax field so long governed by the 
proportionate principle. An excise 
or sales tax graduating upward with 
the amount of business done or the 
value of the article sold is an ex- 
ample. So is the proposed chain-store 
tax in which the tax per store in- 
creases with the number of stores. 

The progressive or graduated prin- 
ciple is not directed against the dollar 
or property owned; it is directed 
against the man who owns it. Strictly, 
it is not a tax because it is not levied 
to pay only the legitimate costs of 
government. It is levied for other 
purposes. It is levied to redistribute 
the wealth of the nation, or it is 
levied for vengeance, as Mr. Cockran 
said. As soon as you levy a forced 
contribution to government for other 
purposes than to support the govern- 
ment you engage in class war. 

The proportionate tax is levied 
against every dollar alike and treats 
every man alike. The rich man pays 
more than the poor man, not because 
he is rich, but because he has more 
dollars which government protects. 
This is “Equal Justice Under Law” 
—words inscribed over the portal of 


fore trial if adequate preparation for 
trial is to be made. 

The idea of conferences shortly 
after the pleadings are completed is 
not new. In 1934, Judge George T. 
McDermott, of the United States 
Court of Appeals for the Tenth Cir- 
cuit, discussed it in the Journal of 
the American Judicature Society 
(December, 1934). He said: 


the Supreme Court ot tne United 
States. 

The progressive or graduated tax 
permits A and B to combine their 
votes to rob C. It offers the dema- 
gogues in all parties a platform to 
climb to power by offering the igno- 
rant and the indolent a chance “to 
vote themselves rich”. 

The economic consequences of the 
graduated tax are appalling. The 
moral consequences are worse. 

Sir William Flinders Petrie, the 
great archeologist who knew much 
about civilizations that have died 
and men have starved, said 
that democracies consume themselves 
through excessive and unjust taxa- 
ation until they collapse and are 
succeeded by the Man on Horseback 
or the rank growth of the jungle. 

It will be argued that an early 
return to proportionate income taxes 
would deflate our swollen budgets 
so sharply as to invite collapse. Then 
let it be done gradually. But bring 
federal taxes to the proportionate 
principle as quickly as possible. 

If to accomplish this result, a po- 
litical compromise is forced by those 
still bemused with the Communist 
Manifesto, let the graduated income 
tax be assigned to the states, if they 
choose to have it. Whatever may be 
said of such a compromise, it pre- 
serves the vital power to resist the 
growth of Big Government, by rea- 
son of the right of the overtaxed 
citizens or business to migrate to 
another state more hospitable to his 
industry. Under such an arrangement 
we could still hope to preserve “an 
indissoluble Union of indestructible 
States” and a society of free men. 


who 


Quite by accident . .. I stumbled onto 
a method of getting at the nub of 
a case at the beginning of the litiga- 
tion instead of at the end. . . . I see no 
reason why a rule requiring a few 
minutes face-to-face conference be- 
tween the parties, their counsel, and 
a trial judge, within a few days after 
a case is filed, shouldn’t extend the 
practice to all cases in this country. 
... I first came onto the idea in some 
strike lawsuits brought to cloud the 
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title to producing oil leases. ... Plain- 
iff's counsel never dreamed of win- 
ning; he did know the lessee couldn't 
drill without getting pay for his oil; 
so he figured, too many times correctly, 
the lessee would pay a substantial sum 
to release the pipe line runs. . .. Kan- 
sas lawyers struck upon the idea of 
filing an answer the day after the 
summons was served, and at the same 
time they served notice ... of a motion 
for immediate trial, setting out the 
irreparable damage flowing from the 
delay. That brought the parties face 
to face with the trial judge immedi- 
ately. 

... When plaintiff's counsel ap- 
peared on the motion... he was put 
to the rack of the questions, ‘Just what 
is your claim?’ and ‘Why not try it 
next week? These queries ended his 
effort to use the process of the court 
for extortion. 

... You'd be surprised how many 
dilatory motions to make definite or 
to strike out can be disposed of by 
such a conference—even before they 
are filed. A lawyer with a trumped up 
case, unless it is a case founded on 
perjury, doesn’t want to stand up and 
tell it to the judge. A defense lawyer 
with no weapon but delay has a bad 
half hour in such a conference. And 
in bona fide controversies, it shortens 
immeasurably the time for its solution 
to get at the crux of the case ten days 
after it is filed, instead of in the court 
of appeals two years later. 
Conferences held well in advance 

of, trial may not only result in the 
detection of strike suits and defenses 
not raised in good faith, but af- 
ford an opportunity to the court to 
dispose of practically all interlocu- 
tory questions at one time, and thus 
eliminate many motions. Such con- 
ferences do not necessarily eliminate 
the usefulness or wisdom of similar 
conferences held shortly before trial 
in which final and specific arrange- 
ments can be made to regulate the 
trial with substantial saving in its 
cost. 

We now have data which show 
that from 60 per cent to 90 per cent 
or more of the cases pending in our 
courts are never tried. This means 
that most of them do not require a 
formal trial, that most people do not 
go to court to try their cases but to be 
helped to end their disputes in other 
ways.§ 

The disposition of the cases that 
are not to be tried can be accelerated 
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by the methods described by Judge 
McDermott (supra). 


The Cost of Litigation 
in Terms of Human Hardship 


Information as to this phase of the 
work of the courts is hidden away in 
the life stories of those who have 
turned to the courts for justice. Dick- 
theme of Bleak 
House and Samuel Warren wrote of 


ens made it the 
it in Ten Thousand a Year—stories 
that reached the heart of the English 
people and aroused their determina- 
tion to obtain justice that gave more 
consideration to human values. They 
also aroused the bitter hostility of 
judges and lawyers, who, for years, 
fought 


means 


improvement with 


they 


every 
This 


opposition failed in the end but it 


could command. 
postponed for many years the meas 
ures which gave England the justice 
of which the present day judges and 
lawyers of England are so justly 
proud.® 

Few, if any, American writers have 
been inspired to tell the public of 
the social consequences of contact 
with the courts. The conditions here 
in this respect are far better than in 
Dickens’ day in England, but they 
are not what they should be. 

Justice above all is a human thing. 
It must be tempered with under- 
standing of all that is at stake. It 
must be arrived at, not alone by the 
application of inflexible rules and 
statutes, but also by a knowledge of 
what pending cases involve for those 
affected by them. This is one reason 
for the efforts which judges make to 
know the facts of the life of a person 
about to be sentenced, before sen- 
tence is imposed. 

If we are to have justice in civil 
litigation, in many cases knowledge 
of these human factors is essential 
for the court, not after the case is 
tried, but soon after its aid is sought. 


The cost of justice in human terms 
can be illustrated by many instances. 
Most New York papers of May 15, 
1951, carried with real indignation 
a story of a woman 76 years old who 
sued to recover damages for injuries 
resulting from falling into a sidewalk 
opening in November, 1949. She was 
then in ill health. Her case could not 
until late in 
1954. Her sole income was an old 
age pension. Her condition was such 
that there could be no assurance that 
she would be physically able to tes- 
tify at the trial which could not be 
reached for over forty months. She 
applied for an early trial. Her appli- 
cation was opposed and denied. 


be reached for trial 


In a case begun in December, 1939, 
in an eastern state, the plaintiff was 
injured by a falling ceiling. For 
twenty-two months after the accident 
he was unable to work. During this 
period, his only income was work- 
men’s compensation of $28 a week. 
The case was reached for trial eight 
years later on November 12, 1947, 
and he obtained a verdict but the 
court set the verdict aside and dis- 
missed the complaint. On appeal the 
order was affirmed, but the high 
court reversed and ordered a new 





8. In the Supreme Court of New York which 
handles about 50,000 cases per year only about 
10 to 12 per cent are ever tried. In the Massa- 
chusetts Superior Court for 1949, 13 per cent of 
23,832 cases were actually tried. In the Michigan 
Circvit Courts for 1949 only 17 per cent of the 
49,899 cases disposed of were actyally tried. 
41,417 never reached a courtroom. 

The 1949 Report of the Administrative Office of 
the United States Courts shows that 8 per cent of 
the cases in these courts were ended by an actual 
trial, | per cent by the court during the trial and 
9 per cent were disposed of by the court on con- 
tested motion before the trial, indicating that 82 
per cent of all civil cases in these courts were 
ended by the action or inaction of the parties and 
not by the court itself 

9. See ‘Hundred Years’ War for Legal Reform 
in England’’, by Professor Edson R. Sunderland of 
the University of Michigan, Chicago Tribune, June, 
1926; reprinted in The Consensus, March, 1931, 
official organ of the National Economic League. 
It would be a real service to lawyers if these 
articles could be reprinted and made available to 
the younger members of the Bor who must solve 
this problem of the cost of justice 
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trial on the ground that there was 
sufficient evidence to justify the ver- 
dict. The case required the services 
of thirteen judges. It was finally 
settled on February 1, 1950, ten years 
after it was started. 

In the same jurisdiction, a case 
was begun in August, 1945, and 
ended in June, 1949, after three 
years, nine months. A brakeman was 
killed leaving the railroad yard at 
the end of his day's work. He left 
a 29-year-old widow and five small 
children. During these three years 
and nine months while she was 
waiting for a decision, the widow 
was forced to live on borrowed 
money and finally had to break up 
her home. 


In the same state a case was started 
in April, 1943. The plaintiff had 
received permanent injuries while 
loading a truck. The case was finally 
settled in February, 1950, after six 
years and ten months. During this 
period his income was $25 a week 
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from compensation which started 
eleven months after the accident. 
The trial court dismissed the com- 
plaint at the close of plaintiff's case. 
The first appellate court affirmed but 
the higher court ordered a new tria‘ 
against one of the two defendants 
against which the plaintiff had 
brought suit. Another trial was had 
with two appeals and a final judg- 
ment finally secured. The services 
of twenty-six judges were used. 

In February, 1945, in an eastern 
state a workman fell from an oil 
truck due to the breaking of a rope. 
He was 44 years old and had a wife 
and five small children. He sued for 
damages in March, 1946. Eleven 
weeks later he died from causes not 
connected with the accident. The 
case was brought in a rural county 
and a trial was had nine months 
later, the widow receiving a verdict 
of $35,000. The following June, on 
appeal, the judgment was set aside 
on the theory that the proof of 
causal connection between the break- 
ing of the rope and the plaintiff's 
fall was insufficient. Some eighteen 
months later the high court restored 
the judgment, holding that there 
was sufficient proof and remanded 
the case to the first appellate court 
to reinstate the verdict. Three 
months later the defendant de- 
manded a new trial on the basis of 
new evidence. In November, 1950, 
a new trial was ordered, and so, 
four years and eight months after 
this case was started, and although 
thirty-eight judges have already con- 
sidered it, this litigation must be 
begun again. The plaintiff's attorney 
has argued at least six appeals, tried 
the case at once and must now try it 
again, and doubtless must argue 
further appeals. Probably also he 
has received no fee and may have 
incurred substantial out-of-pocket 
expenses. 

A family consisting of a father, 
mother and two children lived in 
a tenement up a flight of stairs in 
one of our cities. One morning the 
father went to the street door to get 
a bottle of milk. On his way back he 
leaned on the stair rail; it broke, he 


fell and was killed. This occurred in 


1939. In January, 1940, the widow 
brought suit. The trial was reached 
in January, 1944—four years later. 
Plaintiff recovered a_ verdict of 
$20,000. It was set aside. Eighteen 
months later, in July, 1945, an inter- 
mediate appellate court sustained 
the trial judge in setting the verdict 
aside. The high court reversed and 
directed a new trial. This occurred 
eleven months later and resulted in 
a verdict, October, 1946, of $30,000. 
The defendant appealed and lost, 
and finally, six years, nine months 
and five days after she began het 
action, the widow won her case. The 
services of fourteen judges (there 
would have been nineteen had not 
five of them heard the case twice on 
appeal), twenty-four jurymen, and 
five or more attorneys were used. 
What these long months of wait- 
ing and the anxiety and expense 
have involved for the plaintiffs and 
their families in cases in which simi- 
lar conditions have existed will never 
be known. It is clear that to let such 
things happen is a disgrace to the 
courts. 
Responsibility for 
Present Conditions 
A description of the efforts that have 
been made to improve the work ol 
the civil courts and the results of 
such efforts would be interesting 
reading. In New York, for instance, 
in the past hundred years, between 
twenty-five and thirty commissions 
and committees, mostly legislative— 
a few created by the bar associations 
—have studied the courts of the state. 
Their reports fill over thirty thou 
sand pages. The results, so far as the 
basic defects in the system are con- 
cerned, have been almost negligible 
although some of the most distin 
guished lawyers of the state have 
given devoted service to these efforts. 
Reduction of the cost of justice is 
no easy problem. The average per- 
son takes no interest in the courts 
until he has occasion to use them, 
and as soon as that use ends, his 
interest also ends. Hence, the cost of 
justice is not likely to be reduced by 
the efforts of laymen. 
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Most corporations use the courts 
it one time or another. Some use 
hem almost continuously. Corpora- 
tions usually have ample resources 
which to 
take 
They seem 


and the know-how with 
attack this problem but they 
little or no interest in it. 
io regard the expense of litigation 
as of too little importance to do any- 
they 
delays often are an asset to them. To 


thing about it. If are sued, 
them the status quo is satistactory. 
Apparently this is particularly true 
of the insurance companies, which 
defend tort They 


possess ample knowledge and_re- 


most jury cases. 
sources to bring about improvement 
if they desired it, but we have yet io 
hear of serious efforts by them to 
simplify or improve court procedure 
or to reduce the cost. 

We 
strange blindness as to the expense 


lawyers seem to possess a 
and hardship of litigation. We read 
ily admit they are sometimes serious, 
but we say that we are merely using 
the methods which all our associates 
use and that we work under tradi- 
tions, rules and conditions applying 
to all of us which we cannot change. 
“Too bad for the litigant,” 


“but it can’t be helped.” 


we say 


Tradition teaches us that our ob- 
ject should be not to end disputes 
in the simplest, least expensive way 
consistent with a proper decision or 
disposition of the issues, but to stage 
a contest, using every possible device 
and strategy which the rules afford 
to win. In this we may be sincere. 
The fault is not all ours. Part is in 
the system and the rules which all 
must use and in the traditions of 
the profession. 

Probably the attitude of the law- 
yer to the administration of justice 
never more 
accurately stated than 


Sunderland in 


has been clearly and 
by Professor 
the articles referred 
io above (see note 9). He points out 
that the state has insisted upon keep- 
mechanism for 


ng control of the 


idministering justice, making it a 
yuublic monopoly, and rigidly pre- 
cribing rules to govern the practice 
#f the courts and that as a result, all 


awyers must learn the same rules, 


follow the same steps, use the same 


technical language and the same 
formulas. 

The monopolistic nature of this 
situation, he says, has had a tendency 
to produce resistance to change. Law- 
yers can compete with one another 
only within the limits of these rules, 
which they do not make. No one can 
outbid his competitor by offering 


novel remedies or better methods. 
There is no particular incentive to 
work for new rules, for this problem 
is normally outside the scope of pro- 
fessional activity. Individual success 
in practice suffers no apparent loss 
from the use of a defective system, 
because the handicap operates equal- 
ly upon all competitors. 
“Accordingly,” says Professor Sun- 
derland, “immediate self-interest of 
fers no convincing reason for leaving 


familiar paths and undertaking a 


struggle with new problems. . . . Not 
until inefhciency reaches a_ point 
where it threatens to drive away 


business does the unreasoning group 
instinct scent danger and prepare to 
assume the burden of inevitable 
reforms.” 

He ends this statement with the 
question whether or not the public 
will force a better technique on the 
Bar 


escape that 


“or compel the Bar, in order to 
calamity, to co-operate 
with it in the development of a more 


adequate system of practice. Or will 
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the Bar take the lead and with a so 
cial vision which recognizes the ult:- 
mate identity of interest between the 
contending groups admit the justice 
of popular complaints, emancipate 
itself from the petty tyranny of stere- 
otyped ideas, and cheerfully assume 
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Extend your visit to the 
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August 23-28, 1953 by enjoying a 
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to Sept. 8. 
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«+» yours for just 3c. Now—see for yourself why 
author John Gunther calls FOF “valuable beyond 
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whatever temporary burdens may 
result from a reconstruction of pro- 
cedural processes.” 

The Cost of Justice 

Can Be Reduced 

Our courts have an “inherent power 
to provide themselves with appro- 
priate instruments required for the 
performance of their duties’.!° Yet 
for some reason very few of them 
have employed this power to reduce 
the cost or hardships of litigation 
through supervision of the use which 
is made of their facilities. It may be 
that it has not been used because 
until recently no practical method of 
doing so has been recognized. We 
know now, however, that a court can 
regulate and supervise the use of its 
facilities through conferences held 
by a judge with the attorneys for 
the parties to a lawsuit (and the 
parties themselves if they so desire). 
In such conferences, it is possible to 
discuss practically every phase of the 
case, including preparation for trial 
and, to quote again Rule 16 of the 
United States District Courts, any- 
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thing that will “aid in the disposi- 
tion of the case”. It has been found 
that, to an amazing degree in such 
conferences, the preparation for trial 
and the trial itself is simplified and 
shortened, and, what is equally im- 
portant, the work of the judges both 
before and during the trial is re- 
duced substantially. 

In such conferences, each of the 
parties must explain its contentions 
to the court, and often motions, 
depositions and the like can be elim- 
inated and pleadings amended; and 
the court is able to supervise the 
use which is made of its facilities 
under the adversary system and to 
forestall their misuse. 

In court year 1950-51 the Third 
Judicial Circuit Court of Michigan 
at Detroit assigned twelve judges to 
trial work. They disposed of 769 law 
cases and 610 chancery cases by trials. 
During the same year one judge 
assigned to jury cases disposed of 
1,284 cases by conference procedure 
and another judge assigned to chan- 
cery disposed of 3,934 cases by this 
method. Chief Judge Ira W. Jayne 
of this court states that these figures 
represent about the average for the 
past five years. This court is now 
holding such conferences in all cases 
soon after issue is joined and a few 
other courts are doing the same. 


The Supreme Court of New York 
is one of original and general juris- 
diction—not an appellate court. In 
1949 this court assigned two of its 
judges in New York County to call 
into conference pending tort jury 
cases, with the single purpose of 
eliminating those that could be set- 
tled. These conferences were held in 
chambers. In thirty months ending 
June, 1950, 8,690 such cases were 
ended in this way. 

This procedure has been criticized 
as denying to litigants the benefits 
of a formal trial and as forcing settle- 
ments. If those who entertain such 
belief were to sit with one of the 
judges conducting these conferences 
there is every reason to believe that 
their doubts would disappear, unless 
they are of the opinion that the func- 
tion of the court is to dispose of 


pending cases only by trial, and that 


it is not its duty to dispose of them 
just as quickly, simply and inexpen 
sively as possible without trial wher 
ever that is reasonably and fairly 
possible. 

In 1949 also, the same court, in 
Kings County (Brooklyn) began the 
use of what it calls its “Calendar 
Classification and Control System”. 
Under this procedure, pending jury 
tort negligence cases are called for 
a hearing in open court. Plaintiff is 
required to submit a copy of the 
pleadings, a bill of particulars and 
an affidavit of a doctor as to plain- 
tiff's injuries. After hearing counsel 
and examining these papers, the 
judge determines whether or not the 
claimed damages are likely to be an 
amount within the jurisdiction of 
one of the lower courts. If so, he 
requests counsel to consent to a 
transfer to such court. If such con- 
sent is refused, the case may be 
placed on a deferred calendar. 

When the system was instituted 
the call began with the cases nearest 
trial and proceeded backward on the 
calendar. Today cases are being con- 
sidered which will not be reached 
for trial for many months. This is 
significant in view of the rather gen 
erally held idea that such conferences 
can be effective only when held on 
the eve of trial. They usually require 
but a short time and in many in- 
stances result in settlement. Fre- 
quently, although the case is held for 
trial, a settlement is reached outside 
the courtroom after the hearing, 
perhaps the same day. A typical day 
may be taken at random. On May 1, 
1950, eighty-seven cases were put on 
the calendar for that day. Of these, 
twenty-two were adjourned; twenty 
were settled; sixteen were transferred 
to the City Court on consent; twenty- 
nine were retained on the general 
calendar for trial. 

One watching these hearings looks 
in vain for any suggestion of any- 
thing but co-operation on the part of 
the Bar. In one year, using this sys- 
tem, one judge disposed of more 





10. Brandeis, J., Ex parte Peterson, 253 U. S. 
300 (1919). 
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than twice as many cases as all the 
rest of the court taken together dis- 
posed of by trial and in this court 
there are usually seven or eight trial 
judges at work. 

May, 1951, two 
judges of this court disposed of 2,922 


In April and 


cases in conferences called under this 
Classification and Control System. 
“Wouldn't it be good if we sep- 
arated the wheat from the chaff, dis- 
posed of ninety per cent of these 
conciliation, 
good sense and sound reason, and 
left the courts reasonably free to try 
the remaining cases in dignity and 


cases by compromise, 


thus preserve our traditions and the 
proper atmosphere of the court? | 
am for that. But if we are to preserve 
our courts, if we are to preserve oul 
judicial system, if we are to bring to 
an end the ever continuing and ever 
threatening whittling away of the 
influence and jurisdiction of the 
courts, all of the governmental agen- 
cies, insurance companies, and trial 
bars must unite together to work 
with the courts for an intelligent 
disposition of causes by conciliation 
and fair compromise where possible, 
and the courts, too, must earnestly 
join in this mutual effort.”" But if 
we are to judge the future by the 
past it must be said that there is very 
little likelihood of seeing any such 
unity of effort. 


ls a New Day 

at Hand? 

In the New York Times Supplement 
July 1, 1951, Judge Paul Alex- 

ander of the Domestic Relations 

Toledo, Ohio, writes of 

plan sponsored by the American 


Court in 


Bar Association for handling divorce 
problems. He speaks of it as “a heal 
ing process”. He says that most hus- 
bands and wives who seek divorce 
over their failure to 
“In this upset state 


“are heartsick” 
agree and adds: 
they turn to the law for help. But 
judgmental, heavy- 
handed law gives them not help—but 
had had 
nough bickering and battling, the 


the ponderous, 


hell...as if they not 
law intensifies their antagonism. . .. 
we lawyers call this ‘adversary liti- 


gation’.” 
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Che significance of this language 
of Judge Alexander is not confined 
to divorce cases. It is suggestive for 
other cases as well, for civil cases 
often involve hard feelings and deep 
antagonism; and when the parties 
have sought the help of the law they 
have often been relegated to the 
heavy-handed processes of adversary 
litigation, which in these 
well as in divorce actions, often re- 
sults in 


cases, as 
intensification of antago 
nisms and ill-feeling. In addition, it 
may involve the parties in expense 
and hardships which often they can 
ill afford 
aches which may last for a long time. 

But there may be light ahead. The 
held while cases are 
pending referred to above, may very 
well be characterized as “a 


endure and in heart 


conferences 


healing 
process”, for in them the atmosphere 
of battle and struggle, of controversy 
and antagonism, which so often ob 
tains in the courtroom, can be and 
usually is replaced by one charac- 
terized by friendliness, by willingness 
to recognize facts which are known 
to be facts and by co-operation in 
simplifying the disposition and end- 
ing of the dispute—a healing process. 

May it not be possible that in the 
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development of this conference pro- 
cedure a new function and oppor- 
tunity for our judges will emerge? 
Perhaps no longer will they serve 
largely as umpires presiding ove 
legal battles. Perhaps more and more 
their 
their wis- 


they will use their prestige, 
influence, 
dom and their humanity to heal the 


differences that separate those who 


their authority, 


come to their courts seeking aid. 
Especially is this possible with re- 
spect to thousands of cases which 
trained judges and lawyers know 
involve far too little to warrant the 
use of the ponderous, expensive fa- 
cilities of a jury trial or indeed of 
any formal trial at all or to justify 
counsel preparing them for trial and 
trying them. Many such cases can be 
ended soon after they are started, 
without trial, always preserving the 
right to trial for all who wish one. 
Such procedure is not theoretical; its 
practical usefulness has been estab- 
lished in many cases and in various 
courts. By its use the cost of justice 
to many in both human and finan- 
cial terms can be definitely reduced. 





11. David A. Benjamin, Justice, City Court of 
New York: 9 Bar Bulletin New York County Lawyers 
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RATES 15 cents per word for each jennrtion: 
minimum charge $1.80 payable in 

Copy should reach us by the first day of the 
month preceding month of issue. Allow two 
extra words for box number. Address all 
replies to blind ads in care of AMERICAN 
Bar AssOcIATION JoURNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 
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LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets, Cec.c Skipwith, 
306 West ist Street, Los Angeles 12, California. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney a 
eral Opinions (complete). Volumes 1-40—Dec 
Comm. of Patents (complete) 1869- 1950—-Yale 
Law Journal, Volumes 1-25 agloalve, Dennis & 
Co., Inc., 251 Main Street, Buffalo 3, N. Y. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and exchanged. 
(In business 45 years.) THE ‘Harrison Company, 
93 Hunter Street, S. W., Atlanta 2, Georgia. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 

Libraries appraised and bought. Natgena, Law 

sneer AppraisaL Association, 538 S. Dearborn 
.» Chicago 5, Illinois. 
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ibraries purchased. We sell steel shelving and 

do book jihiedine. Inquire. 

Federal Reporter, Supreme Court, Atlantic, Pa- 
cific Southern, Northeast’n., Northwest’n., South- 
east’n., Southwest’n., N. Y. Supplement, Pa. State 
Rept’s., Pa. Superior, Pa. Dist.—Co., American 
Law, Feet ae oe Corp. J. Secundum, U. 
Code Annot'd. Code Annot’d., Latest Texts, 
Select Rep’ts. Govt, . Rep’ts., English _Rep’ts., 
Law Reviews, Session Laws, Shepard Cits., Di- 
gests, ad infinitum. JOSEPH M. ITCHELL Co., 
5738 Thomas Av., Phil’a. 43, Pa. 
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THOMAS LAW BOOK COMPANY PUBLISH.- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 67 years. 209 N. 3rd, 
St. Louis 2, Mo. 


UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government t No de- 
osit—Immediate Service—Write Natrona Law 
Boox Company, 1110—13th St., N. W., Wash- 
ington, 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. xe, 321 Kearney Street, San Francisco 8, 
California. 


LAW BOOKS—USED AND NEW. FEDERAL, 
state, tax, texts and English. Morais Park 


Boox Company, 839 Morris Park Avenue, New 
York 60, New York. 





528 American Bar Assocaition Journal 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarDMAN 
Co., Lrp., 11 Park Place, New York City. 





USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporters System ae. Digests 

. Law Reports, Text-Books, Encyclopedias, 

etc. Correspondence solicited. R. V. goa 701 
Leonhardt Bidg., Oklahoma City 2, Okla 








CHARLES C. SCOTT, KANSAS CITY, MIS 
souri. Identification of handwriting and tyre 
writing. Detection of alterations. Decipherment 
of faded and charred documents. “Photographic 
evidence” for court. Fully equipped laborator) 
ualified witness. Member American Society 0/ 
uestioned Document Examiners. Commerce Buil:! 
ing. Telephone Victor 8540. 





BEN GARCIA, EXAMINER OF ALL 
classes of questioned handwriting and _ type- 
writing. Qualified expert; State and Federal 
Courts. 13 years of experience. 805 E. & 
Building, Denver, Colorado, Phone: AComa 1729. 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books 

Our 32-page printed catalog free on request lists 

some used law s we have for sale, also indi- 

cates the type of material we will purchase. 

Crattor’s Boox Store, Baton Rouge 2, Louisiana. 


EVERYTHING IN LAW BOOKS, Georce T. 
Bisex Co., Philadelphia 6, Pa. 


“THE HAND OF HAUPTMANN,” STORY OF 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore. 368 Pages, 4 Illustra- 
tions. Price $5.00. J. V. Harine +o . Harine, 
1S Park Row, New York 38, N. 





LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue. Irnvinc Korus, 516% 
Main St., Vancouver, Washington 





WHEN YOU HAVE A DOCUMENT PROB 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pa es, 340 illustra- 
tions, $12.50 delivered. Also uestion Docu- 
ment Problems, Second Edition,”’ 546 Pages, $8.50 
delivered. ALBERT S. Ossorn, 233 Broadway, New 
York 7, New York. 
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M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone Atlantic 1-1911. 








WANTED BY PRIVATE PARTY -AMERI 

can Decisions; American Reports; A.L.R.; Fire 
Insurance Cases (Bennett); Insurance (Vance) 
(Cooley); Cor. Y ye ; Cor. Jur. Sec.; American 


Juris. Box 3JN 
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GEORGE G. SWETT, ST. LOUIS, MISSOURI, 
14 South Central (5). Telephoue: DE lmar 9394. 
a? fy, typewriting and document expert 
‘ost Office Department 12 years. All ty 
of document problems coneiterell Photographic 
laboratory maintained. Centrally located on calor 
air and rail lines. 





sDwenp OSCAR HEINRICH, B.S., 24 CALI- 
fornia San Francisco 11. Documents of any 
kind, any language, expertised in connection with 
their use as legal evidence. I 
visited throughout Pacific area. Established 1913. 
Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939, Black Tom and Kingsland cases, New 
York; see Docket Nos. 8103, 8117, et al. 
i : eee A. Heinrich, B. S., Associate, Hono- 
ulu 3. 








SAMUEL R. McCANN, EXAMINER OF 
uestioned Documents. Complete laboratory. 
Telephone 5723, Yakima, Washington. 





LUKE S. MAY CONSULTING EXPERT & 

Examiner of “Questioned uments."’ Qualified 
in Military, Federal, Territorial, State and Provin- 
cial Cou United States and Canada. Director 
of the Scientific’ Detective Laboratories—estab- 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substitu- 
tions, etc., 2. or types of important suspected or 
disputed «pa hone Elliott 2445. Suite 843 
Henry Building, Seattle 1, Washington. 


POSITIONS WANTED 





ATTORNEY, LL.B., LL.M... MEMBER OF 

Illinois and California Bars. Training in busi 
ness administration. Desires position with law firm 
or as house counsel with corporation. Southern 
California preferred. Box 3JN-2. 





TRIAL ATTORNEY EXTENSIVE EXPERI 
ence in personal injury cases as private prac 
titioner. Desire relocation to Washington, D. C 








A.B. Wayne University; LL.B. Columbia; age 35; 
married; 1 child. Will submit personal data upon 
request. Box 3JN-1. 

WEST COAST POSITION DESIRED, LAW 
yer, 27, Columbia LL.M., three years varied 
experience with top firm in ‘trial, insurance, cor 
porate, antitrust; part time professor Desires 
affiliation with law firm, individual or corporation 
Box 3JN-3 
ROBES 





JUDICIAL ROBES CUSTOM TAILORED- 
The = of oe kind—-satisfaction guaranteed 

—Cata request. Bentitry & Simon, 

Inc., = est st 36th, St., New York 18, N. Y. 





SALES AGENTS WANTED 





SALESMEN WANTED FOR LAW BOOKS, 

Calendars, Bookmatches, Specialties. Korus 
Sreciratty Company, 516% ain, Vancouver, 
Washington. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAS FRANCISCO: HART & HART (Since 

official reporters (shorthand and_ ma 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar 





THE MASTERS. REPORTING COMPANY, 
Inc., 51 adison Avenue, New York 10, 
LE 2-5588. Stenotype Service. We have reported 
the annual conventions of the American Bar Asso 
ciation for the past 20 years and have a group 
of men and women associated with us who can 
handle any type of legal proceeding competently 





NEW YORK: NATHANIEL BRAUN, SHORT 





hand reporter, deposition notary (member New 
York Bar), 261 Broadway, New York 7 
TRANSLATIONS 





OFFICIAL LEGAL TRANSLATORS (ALI 

languages). Since 1878, Amertcan-Forercn 
‘eo Services, 82 Court Street, Brooklyn 
2. New ° 
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NOTHING MORE! 


When you buy the finest set on Federal 
Practice ever published you get 
2 complete coverage of both text and forms. 


’ There are no “extras”. 


: CYCLOPEDIA OF 
FEDERAL PROCEDURE 


— 20 Volumes, Third Edition 








.D- 
teed ° 
om Equipped for Pocket Parts 
Of all sets purporting to cover practice before 
ae the federal courts this is the only one 
eer. that has been published in full 
— (both text and forms) to date. 
a $250.00 Complete Price 
Chan. 
” Remember attractive terms can be 
ANY, arranged. Descriptive literature 
ported 
— and our offer will be forwarded on request. 


& COMPANY 


Chicago 11, Illinois 


4 CALLAGHAN g 


401 East Ohio Street —<& As 





















Lad ade is unique among all of today’s legal publications. 


It is the one LAW ENCYCLOPEDIA — national in scope 
— which surveys the entire case law of your STATE and the 


NATION. 


CORPUS JURIS SECUNDUM is your “live law” treatise 
expertly written to save your time and give to you — quickly 
and certainly — a clear “present-day” picture of the law in 
your case. 


THE TEXT of C.J.S. points out to you. 


1st — The Prevailing Rule 
2nd — All the Exceptions 


Your own STATE holdings can be quickly examined and 
compared with all other court rulings, State and Federal. 


Other advantages offered by this modern law encyclopedia 
are just as practical and valuable. A brief summary is yours 
for the asking, with no obligation. 


AMERICAN LAW BOOK CO. 
Brooklyn 1, New York 


Corpus Gurus Secundum 


Rased on ALL the Law 


























